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NATIONAL BANK CONSOLIDATING WITH TRUST COMPANY 
MAY CONTINUE ACT ADMINISTRATOR 


Bank consolidations and mergers raise many interesting questions 
with reference the right the consolidated merged bank 
act the place one the participating banks administrator 
executor under will. 

The most recent question this character which has come our 
attention one decided the Supreme Judicial Court 
setts May 29th, Petition Worcester County National Bank, 
Parsons’ Estate, 161 Rep. 797. 

this appeared that the Merchants’ National Bank 
Worcester was appointed administrator the estate decedent 
October, 1924, and qualified such administrator giving the re- 
quired bond.’ June, 1927, the Merchants’ National Bank and the 
Fitchburg Bank Trust Company, organized under the laws Massa- 
chusetts, consolidated under the charter the Merchants’ National 
Bank, taking the new corporate title, Worcester County National Bank. 
was held that, result the consolidation, the national bank 
had not lost its corporate identity and that, therefore, was entitled 
continue act administrator. 

The following paragraphs are quoted from the court’s opinion: 


nationa! bank has not been extinguished, dissolved 
sentially altered the form consolidation under said section 
whether that consolidation treated lawful and un- 
authorized and futile. Plainly, the latter, the obligation 
the national bank administer the estate remains full That 
obligation, lawful its inception, has not been diminished, enhanced 
changed thereby any more than would any other ultra 
vires act the national bank. the consolidation treated law- 
ful and effective, the national bank the corporation now existing 
and operative. the terms said section the consolidation was 
‘under the charter’ the national bank. That bank has continued 
exercise all its without modification, under the same charter, 
the same manner and under the same legal sanctions and authoriza- 
tion since the consolidation before. new charter has been issued 
it. The certificate approval the consolidation the 
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more than formal expression the comptroller the currency 
his approval the consolidation. The corporate identity the 
national bank has continued unaffected anything connection with 
the consideration. Its corporate existence under the same charter, sub- 
ject the same laws, and owing fealty the same jurisdiction has 
persisted without change. 

financial resources may have been increased diminished 
the addition the assets the trust company and the assumption 
its debts, but its obligations and duties, not arising out the 
solidation, abide full force and effect there had been 
solidation. Among the duties and obligations which endure undis- 
turbed the consolidation the trust continue and finish the 
administration the estate the 


This decision will found published full among the banking 
decisions this issue. 

Another decision arising out this same bank consolidation was 
referred the July issue The Banking Law Journal page 493. 
The case Matter Accounting Worcester County National Bank, 
Estate Julia Legnard. that appeared that the Fitch- 
burg Bank Trust Company had been appointed executor 
prior the The court held that the County 
National Bank, the bank which resulted from the consolidation, did not 
succeed the trust company’s right act executor. The reason 
was that the trust company had, result the consolidation, lost 
its corporate identity. 


DRAWER DISCHARGED WHERE CHECK MAILED DIRECT 
DRAWEE BANK 


negligence for bank mail check direct the 
bank which drawn. bank does this and the 
bank which the check drawn fails before remitting before its 
remittance draft ean collected, the debt for which the check 
was given will regarded paid. 

This rule was applied recent decision the United States 
Cireuit Court Appeals (La.), Stout Lumber Co. Hayes, Fed. 
Rep. (2d) 841. 

The action this case was brought the plaintiff lumber com- 
pany recover the purchase price lumber which the plaintiff 
pany had sold the defendant. 

February 21, 1925, the defendant gave the plaintiff company 
check bank Cotton Valley, La., payment for the lumber. 

February 23rd the plaintiff deposited this bank 
Little Rock, Ark., and the same day the Little Rock bank forwarded 
the check the Hibernia Bank New Orleans. 
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February 27th the New Orleans bank sent the check direct 
the Cotton Bank which was drawn. 

March 25th the plaintiff notified the defendant that the check 
had been lost the defendant thereupon delivered the plaintiff 
another check the Cotton Valley Bank for the same amount 
the first. 

March 30th the New Orleans bank sent this second check direct 
the drawee bank Cotton Valley. This check was forwarded for 
collection through the same channels through which the first was sent. 

April 9th the Hibernia Bank New Orleans received from 
the Cotton Valley bank remittances for all items except the check 
question and immediately wired demanding payment the check 
its return. 

April 14th the New Orleans bank received draft from the Cot- 
ton Valley bank which was dated April 11th. Before this draft could 
the Cotton Valley bank failed. 

holding that the debt had been paid and that the defendant was 
not liable for the purchase price the lumber the court said: 


Bank Cotton Valley marked defendant’s check paid and 
charged the amount thereof his April 11, the date that 
sent its draft the Hibernia Bank. Defendant had deposit 
sufficient funds pay the check continuously from February 21, when 
the first check was given, until April 11, when the second check was 
charged him. not claimed that the Bank Cotton Valley, 
withholding and delaying payment, was acting upon defendant’s re- 
quest for his benefit. That bank was insolvent when its doors were 
closed the state bank examiner, and perhaps had been for several 
weeks; but there evidence indicate that defendant had knowl- 
edge its condition. 

was negligence send the check for collection the bank 
upon which was drawn. the great weight authority this 
country, the bank whose duty pay check not suitable 
agent for its collection. See 627, and eases Daniel 
Negotiable Instruments (6th Ed.) 328; Morse Banks and Banking 
(5th Ed.) 236. The experience the collecting bank with the first 
check should reasonably have suggested the safe method 
selecting disinterested subagent demand payment the second; 
for the inference fair that the first was received 
official the Bank Cotton Valley and destroyed him that 
was lost. 

after that experience the collecting bank should have 
insisted upon prompt payment return the check. rea- 
sonable time could not have exceeded five days. was not until ten 
days had elapsed, and the other items had been for, that 
any action was taken toward the collection the question. 
does not appear that defendant special agreement 
local custom. are therefore opinion that the bank 
Was negligent account the method adopted and the time taken. 
affirmatively appears that defendant would sustain loss, 
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was shown that the bank draft, which was used take his check, 
would have been paid the state bank examiner had not stopped 
payment. 

had knowledge the bank’s condition, payment the 
the ordinary course business would have been good, even 
though the bank had been insolvent. Morse Banks and Bank- 
ing, 


Effect Statute Permitting Checks Sent Direct Drawee Banks 


Upon petition for rehearing the plaintiff called the court’s at- 
tention statute which apparently had been overlooked the plain- 
tiff. The statute Louisiana Act 1916, which contains 
vision the effect that bank receiving check for collection may 
send directly the bank which drawn, and that the failure 
the bank, either because otherwise, which the 
check sent, account for the proceeds, shall not render the forward- 
ing bank liable. 

reply this the court said: 


statute only the contract relations existing between 
the depositor the check and the initial bank deposit, the one 
hand, and the forwarding bank, the other. does not impair the 
rights the drawer, whose funds have been transferred the drawee 
bank, defend against the negligence the payee forwarding 


recent decision, similar the one above referred to, Litehfield 
Reid, 141 Rep. decision will found published 


full among the legal decisions this issue. 


CERTIFICATE RELEASING BANK FROM LIABILITY 
PAYING CHECKS 


the bank for the purpose relieving from liability the collection 
payment checks, sometimes the thing almost too far. 

recent decision the Appellate Division the New York 
Supreme Court, Susquehanna Line Auditore, 229 Supp. 181, 
appeared that bank required corporation depositor 
certificate reciting that the corporation had adopted resolution 
authorizing the bank honor checks against its account, though pay- 
able the order the signing officer. was held that this did not 
relieve the bank from liability paying check against the corpora- 
tion’s account signed director and payable his own order where 
the bank had knowledge was charged with notice the director’s 
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conversion the proceeds, especially affirmatively appeared that 
the corporation had not adopted the resolution. holding the 
said: 


certificate signed the vice-president and secretary, dated 
the 21st 1923, the effect that the corporation had adopted 
resolution that the defendant bank was authorized honor instru- 
ments when signed those therein named, ‘without inquiry the 
issue the disposition the proceeds, even drawn 
the individual order any signing officer tendered payment 
his individual obligation,’ did not, matter law, relieve the 
defendant trust company from liability under the rule enunciated, 
especially since appeared affirmatively that such resolution was 
adopted the corporation. The records the corporation the 
meeting March 19, 1923, were offered evidence, and they are 
conclusive that another resolution entirely different wording and 
import, covering the deposit, was adopted the corporation. Clearly 
the was false. The document further certified that: 

tion limiting the power the board directors pass the foregoing 
resolutions and that the same are conformity with the provisions 

was most amazing instrument. Respondent bank contends 
that was justified recognizing the certificate having been legally 
executed under due form, since was under seal and 
authenticated the plaintiff’s vice-president and 
carry this respondent’s argument its logical such 
resolution therein certified justified the bank and relieved from 
liability, had gone the extreme extent participating con- 
version the plaintiff’s funds.’’ 


This decision will found published full among the banking 
decisions this issue. 


DEPOSITOR SUING FOR DEPOSIT MUST PROVE THAT DE- 
POSIT WAS MADE 


Where check presented depositor for amount larger 
than the amount deposit, the bank not required pay the check, 
nor required pay the amount deposit. the depositor 
therefore sues the bank for the amount the check, must, order 
recover, prove that the amount was actually deposit. 

recent decision the Supreme Court Arizona, Eads 
Commercial National Bank Phoenix, 266 Rep. 14, the plaintiff 
alleged that had deposit the defendant bank the sum $200, 
that presented check for that amount the bank, and that the 
bank refused pay. did not offer evidence prove that the 
sum $200 was deposit his holding that could 
not recover the court said: 
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complaint alleges, substance, that plaintiff was general 
depositor the defendant, with checking account its bank; that 
about October 10, 1925, plaintiff had balance $200 which 
was entitled; that the month November, 1925, tendered 
his check for said amount, and payment was refused. The answer, 
effect, admits plaintiff was regular customer the defendant and 
such had made deposits and drawn checks against the same, but 
denies that plaintiff’s when check was presented was $200. 
claimed plaintiff that this answer admits that there was 
his eredit any sum less than $200. This implication 
justified. Herr Kennedy, Ariz. 141, 195 530. But, under 
the pleadings, this admission did not entitle plaintiff judgment. 
The relation between the parties was that debtor and and 
think the rule that before bank depositor may maintain 
suit recover amount from his bank, must first show 
that had deposit sufficient funds meet his demand. the 
demand check, must have his eredit enough cover the 
demand. his with the bank less than the face the 
check, the bank may lawfully refuse payment. 

Aurora National Bank Dils, Ind. App. 319, 19, 
syllabus No. three, found this 

depositor had only $300 his and the only 
demand was check for $302.50, the demand was insufficient 
support action for the money deposit.’ 

Hales Seamen’s Bank, ete., App. Div. 407, 
140, was said: 

the answer the defendant there statement that the 
1st day July, 1897, there was balance the eredit the account 
Mrs. Schmitt $38.96, which, with interest, amounted the day 
last named $63.62; and claimed the plaintiff that verdict 
should have been permitted least for that amount. But the plaintiff 
was not entitled recover even that much this action. demand 
for the money was necessary, and such demand was made, for 
was not that which the institution this action.’ 

defendant was under obligation make part payment 
the check the amount the funds deposit. 
Bank Commerce, App. 470. payee has right the 
actual balance deposit the credit the drawer where the check 
for larger amount. Dana Third National Bank, Allen, 445 
(Mass.) Am. Dee. 216. 

makes the further contention that defendant, having 
admitted the deposit account, avoid liability only pleading 
its answer payment. This, says, must so, because the statute, 
paragraph 483, Civil Code, provides that defense based payment 
must pleaded. The defendant was not defending the ground 
that had repaid plaintiff all the funds had deposited with it, 
but the ground that such funds were less than the amount de- 
manded when made. think his contention based upon 
conception the defendant’s duty. seems take 
that was the duty defendant pay said check whatever funds 
had, even though such funds were less than the cheek. 
apparent, the breach duty alleged his complaint consist 
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refusal pay the $200, ‘or any part thereof.’ this, have 

court the jury that the burden proof show 
plaintiff had deposit defendant’s bank much $200 the 
time the check was presented was plaintiff, and this assigned 
error. 

well settled that before suit depositor against his 
bank will lie must first make proper demand. breach duty 
pay out money the depositor can until and after such 
demand. think the burden showing demand the kind the 
bank was bound honor was upon the plaintiff.’’ 


TESTAMENTARY TRUSTEES LIABLE FOR LOOTING ESTATE 
CO-TRUSTEE 


recent New York decision appeared that two three 
trustees under will negligently permitted their co-trustee retain 
exclusive control the estate, without taking steps inform them- 
selves concerning the securities which constituted the assets the 
estate. They united making, signing and verifying inventory 
the estate for transfer tax purposes and signing and verifying 
account their proceedings. was held that they were legally re- 
sponsible for the looting the estate their co-trustee against 
the that they were mere passive trustees having control 
management the estate. 

The referred Brown Phelan, 228 Supp. 466, 
decision the Appellate Division the New York Supreme Court. 
that the two trustees were responsible for the misappropria- 
tion their co-trustee the court said: 


are legally responsible for his (the aets. 
Adair al. Brimmer al., 539, the Court Appeals 
said, page 566: 

not neeessary, for the purpose establishing Mr. Brim- 
mer’s liability for these advances, show his express consent them. 
Where his negligence suffers his receive 
and waste the estate, when has the means preventing proper 
the beneficiaries under the will for the estate thus 
wasted.’ 

page 113, said: 

trustee should act relation property with rea- 
sonable and joint trust must exercise due 
caution and respect the approval of, and 
in, the aets his co-trustees, for should deliver over the whole 
management others, and betray supine indifference 
gence regard the interests the cestui que trust, will held 
responsible.’ 
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page 110, the Court Appeals, the same case, wrote: 

these points coneur with the Freedman, J., 
before whom the action was tried, and whose opinion delivered the 
Special Term was adopted the General Term. Mr. Earle, ac- 
cepting the office executor and qualifying such, also accepted the 
trusts conferred upon the rendered his account 
executor, wherein charged himself jointly with his and 
executrix with the funds the estate, and was the decree the 
surrogate charged therewith, and directed their disposition.’ 

the three executors and trustees qualified such. They 
all united the making the inventory, signing its schedules, 
and verifying the same, and must have known, 
known, what the inventory contained. The importance such cir- 
was stressed the Court Appeals Matter Myers, 
131 409, page 420, 135, 138, where that court said: 

executors were all properly charged with liability 
for and pay over the income the trust estate, under the proofs 
this case. They all qualified; they all united causing the inventory 
made; they must all have known the condition the estate 
disclosed the inventory; two them certainly had actual 
edge the use which was made the property; the others did not 
know, they could have known the exercise ordinary care and vigi- 
that the funds had been diverted from the usual course trust 
investments and were employed the business the new firm.’ 


DEPOSITOR MUST RETURN CHECKS BEARING FORGED IN- 
DORSEMENTS BEFORE SUING BANK 


Where depositor discovers that which has drawn have 
been paid forged indorsements and refuses return the checks 
the bank that may proceed against other banks which have in- 
dorsed the checks, thereby ratifying the forged indorsements, will 
not permitted hold the bank responsible for the amounts 
the checks. This was decided recent decision the Supreme 
Court Pennsylvania, Showers Merchants’ National Bank, 142 
Atl. Rep. 275. 

this the plaintiff, depositor the defendant bank, dis- 
that four checks, aggregating $2,700 amount, which had 
drawn the defendant and delivered payment for stock rub- 
ber company, had been paid the bank forged indorsements. 
notified the bank the forgeries and demanded that the amount 
refunded him. 

declined, however, turn the over the bank 
cordance with its request, enable proceed against the banks 
another city which had guaranteed the indorsements genuine, un- 
less defendant gave him the money for the checks. The 
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plaintiff, his testimony, admitted that the bank officials told him 
that, would bring the checks in, the bank would give him se- 
curity therefor; that did take them the bank, and, upon being 
asked what security wanted, answered that wanted them count 
out him $2,700, the the checks; that, they would not 
this, would sue them for the money. declined even allow 
the bank’s officer have the checks his hand inspect them, 
refused with the bank any way aid recovering 
the money paid the checks unless would first hand over him 
the amount them. 

holding that the plaintiff, his refusal permit the bank 
have the checks had deprived himself the right hold the bank 
liable for the amount the checks, the court said: 


too manifest for that plaintiff’s attitude was such 
forbid him holding defendant liable. When discovered the 
forgeries, was his duty promptly notify the bank, turn the checks 
over it, upon being requested do, taking receipt security 
therefor from it, and aid and co-operate with recovering the 
money from those lable the guaranteed indorsements. depositor 
should return the forged check the time notifying the bank the 
forgery. Bank Checks Brady (1915) 222; Id. (1926) 
‘There must notice, and offer return before 
recovery payment any counterfeit instrument, note, bill, bank 
note, paid Rick Kelly, Pa. 527; Roth Crissy, 
145. ‘The bank was therefore entitled have them [the 
forged examined and, rejected, returned within reasonable 
time. That was not done, and beeause plaintiff’s failure perform 
his duty that regard, should not permitted Me- 
Neely Co. Bank North America, 221 Pa. 588, 597, 891 
have returned checks bearing forged indorsements not making 
demand for them repudiating liability without requesting 
examination them. United States National Bank Commerce 
A.) 205 Kearney Metropolitan Trust Co., 110 App. 


LIABILITY BANK REFUSING HONOR DEPOSITOR’S 
CHECKS 


one time banks were held rather strict liability the 
matter refusing pay depositor’s check where appeared that 
the was drawn against sufficient funds. This liability has been 
made less severe number states statute, especially where 
appears that the bank refused check result honest mistake 
and that the depositor sustained actual loss result the 
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error. will not extended, however, where appears that 
the bank has concealed from the depositor the fact that the checks 
had been dishonored. 

recent decision the Supreme Court Oklahoma, Dicker- 
son Liberty National Bank, 264 Pac. Rep. 901, the plaintiff alleged 
that January, 1923, drew three checks aggregating $27.75 
the defendant bank, that the defendant bank refused honor the 
checks and caused them protested spite the fact that the 
plaintiff had deposit the bank sufficient funds meet them; 
that, although the had been dishonored, the bank charged them 
against the plaintiff’s and that the bank neglected return 
any the plaintiff’s when sending his statements account. 
The consequence was that the plaintiff did not discover that his checks 
had been dishonored until some months after the occurrence. 

defense the defendant bank interposed the two year statute 
limitations, contending that, since the plaintiff’s action was not 
brought until March, 1925, the action was barred the statute 
matter course. 

The court held that, the allegations the complaint were true, 
the bank had, its the facts from the plaintiff, 
prevented the running the statute. the opinion the court said: 


these allegations with respect the actions the bank are 
true (and intimate opinion that subject), the bank has not 
only wronged the plaintiff turning down his checks, but has taken 
positive, active, and affirmative steps prevent his discovery the 
wrongful The bank held plaintiff’s money for the purpose 


meeting his checks thereon. The making out and mailing plain- 


tiff account, which treated the amount represented these 
various checks which the bank was entitled, was rep- 
resentation that those checks had been properly paid, and the amount 
the balance shown plaintiff’s account less these checks 
could have but one effect, and that was represent him that they 
had paid the amount the checks. 

the bank indefinitely refuse fail disclose that had 
not paid these checks and then, upon action plaintiff, answer, ‘You 
ought have known sooner and your delay has protected from 
our own wrong, although the delay was brought about the positive 
act the bank?’ Such would inequitable and unjust. 

the Waugh Guthrie Gas, Light, Fuel Improve- 
ment Co., Okl. 239, 131 174, 1917B, 1253, the 
syllabus reads follows: 

concealment constitutes implied exception the 
statute limitations, and party who wrongfully conceals material 
facts, and thereby prevents discovery his wrong, the fact that 
cause action has accrued against him, not allowed take ad- 
vantage his own wrong pleading the statute, the purpose 
which prevent wrong and fraud.’ 

third syllabus reads follows: 
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mere failure disclose that cause action exists not 
sufficient prevent the running the statute. There must some- 
thing more; some actual artifice prevent knowledge the facts; 
some affirmative act concealment some misrepresentation ex- 
clude suspicion and prevent inquiry.’ 

seems that the action the bank charging the 
plaintiff these checks they had been paid clear concealment 
and amounts misrepresentation the part the bank, the 
effect which would prevent inquiry and allay any sus- 
121 


BANK ISSUING LETTER CREDIT LIABLE FOR FAILURE 
PAY DRAFTS 


When bank issues letter credit providing that drafts drawn 
against will honored upon presentment certain documents, 
such documents must presented before the bank can required 
pay the drafts. Moreover the documents furnished must comply with 
the requirements the letter credit. Where several documents are 
required, however, one them need comply with every requirement 
the letter. sufficient all the documents, when read to- 
gether, show compliance with the requirements. This the point 
decided the Sousa Crocker National Bank San 
Francisco, Fed. Rep. (2d) 118, decision the United States Dis- 
trict Court. The facts the case were follows: 

May 1920, the plaintiffs, who were partners engaged 
business under the name Sousa Company, contracted sell, 
and Hind, Rolph Company contracted buy, 500 tons white 
Java granulated sugar, polarization 97/98 deg., cents pound, 
San Francisco. May 20, 1920, with the con- 
tract sale, the buyers procured from the Crocker National Bank 
letter for $208,000 favor Sousa Company. this 
letter credit the bank agreed that would accept presentation 
and pay days drafts not exceed $208,000 
full sets invoices, consular invoices, marine and war risk insurance 
certificates, surveyor’s certificate quality, weight certificate, and 
negotiable ocean bills lading, made out the order the shippers 
and indorsed blank, against shipment tons (2000 pounds 
each) net, white Java refined granulated sugar, 97/98 deg. polariza- 
tion, cents per pound, gross shipped weight, San Fran- 
cisco; shipment from Hong Kong during May/June, 

The letter credit was cabled Hong Kong the San Fran- 
cisco agents the Hong Kong Shanghai Banking Corporation. 
Thereafter May 29th, the request the buyers, the letter 
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was amended cover 500 tons sugar follows: 
tons granulated, 350 tons fine granulated.’’ 

The sugar was shipped from Hong Kong and arrived San Fran- 
cisco June 29, 1920. The buyers immediately rejected the 
ground that the quality was deficient. Thereafter July 1920, 
the drafts for the purchase price the sugar were formally presented 
the Crocker National Bank the Hong Kong Shanghai Banking 
Corporation. The drafts were accompanied commercial invoices, 
consular invoices, marine and war risk certificates, certificates ma- 
rine surveyors, weight certificates, negotiable order bills lading, and 
certificates polarization. After examining these documents the 
Crocker National Bank notified the Hong Kong bank that could not 
and pay the drafts since the documents were not order. 
July 19, 1920, the drafts were formally presented and acceptance was 
refused the Crocker National Bank the ground that none 
the documents were the goods the manner required and 
set forth the letter 

The plaintiffs subsequently sued the Crocker First National Bank 
the Crocker National Bank, recover damages ac- 
the refusal the bank pay the drafts. the trial the 
bank contended that certain the documents the 
drafts, which referred essential documents, including the 
mercial and consular invoices, the surveyor’s quality, and 
the polarization certificate, should have complied literally and word 
for word with the requirements the letter credit, and that since 
these documents did not comply every respect with the require- 
ments the letter the bank was not obliged pay the drafts. ap- 
peared that the bills lading, weight certificates, insurance certifi- 
cates, and commercial invoices described the article shipped ‘‘bags 


sugar No. 24, sugar (direct polarization) 97.8 deg.,’’ and 


sugar (direct polarization) 98.6 The surveyor’s cer- 
tificates ‘‘white Java fine sugar No. and ‘‘white Java 
granulated sugar No. 24.’’ The consular invoice covered ‘‘white Java 
fine sugar No. 24’’ and ‘‘white Java granulated sugar No. 24,’’ and 
contained the declaration: ‘‘I further declare, the sugar 
shipments, that the sugar was refined Java from raw 
duced 

The court, upon examination the documents, found that when 
read together they showed that the requirements the letter credit 
had been met. The court further held that the bank, refusing 
pay the drafts drawn against the letter, rendered itself liable for dam- 
ages the sellers the sugar. holding the court said: 
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only one document the drafts letter 
clear document must comply with the letter 
must show its face that the goods for which payment 
being made were shipped. Lamborn Lakeshore Banking Trust 
196 App. Div. 504, 188 162, aff’d 616, 
217; Bank Italy Merchants’ National Bank, 236 106, 140 
however, several documents are called for, the bank 
issuing the letter credit not entitled restrict its inspection 
one more documents, and insist that one more them comply 
literally and word for word with the the letter credit. 
all the documents, read together, show compliance with the 
the letter the bank not justified rejecting the drafts be- 
cause the documents are not order. 

other construction the letter credit strained and con- 
trary the spirit common sense controlling commercial transac- 
courts, when upon decide whether the docu- 
ments with drafts letters were sufficient, have 
repeatedly and matter course, without discussion, examined all 
the documents. Where rejections have been justified, has been 
because some essential provision the letter was lacking 
from all the documents. Baneo Nacional Ultramarino First Na- 
tional Bank (D. C.) 289 169; International Banking Corp’n 
Irving National Bank (C. A.) 283 103. 

then the documents presented with the drafts the 
present case, the question determined whether these docu- 
ments, construed together, and without resort parol 
evidence, showed that the goods called for the letter had 
been shipped. The original letter credit called for 500 tons (2,000 
pounds each) net, ‘white Java refined granulated sugar, 97/98 deg. 
polarization, cents per pound, gross shipped weight San 
shipment from Hongkong during May/June, 1920.’ 

has been extensive argument whether the amendment 
May 29, 1920, changed this call entirely, merely amended 
the original description granulation. Since view that 
these documents were sufficient under the original eall, not neces- 
sary hold that the amendment did more than specify change 
the degree granulation, the remainder the original remaining 
foree. 

the documents shows that the surveyor’s and 
polarization certificates and the consular invoice add ‘No. 24’ the 
‘white Java granulated (or ‘‘fine’’) sugar.’ not 
necessary discuss the significance this phrase. not 
inconsistent with any the requirements the letter 
the kind sugar shipped, and may disregarded being 
the most surplusage. After eliminating this phrase appears that 
the elements required the call the letter credit are all present 
not any one document, true, but within the four corners 
the entire set. Reading all the documents leaves doubt that 
the sugar shipped the 

claimed that none the documents show the sugar 
refined’ sugar. There ground for the contention that the 
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tions already quoted, although nowhere using the word ‘refined,’ 
show that the sugar was refined sugar. But the point put rest 
the seller’s declaration, which the consular invoices, was 
the basis issuance, and appears the reverse side. the seller 
makes declaration that ‘the sugar was refined Java from raw sugar 
produced Java.’ This sufficient. 

also claimed that the documents are insufficient, that the 
350-ton lot sugar nowhere described ‘fine granulated’ the 
word ‘granulated’ being omitted from all the documents referring 
this lot. This lot was ‘white Java fine sugar No. 24’ 
the polarization and surveyor’s certificates and the consular in- 
voice. this description ‘fine sugar’ matter common 
knowledge synonymous with the description ‘fine granulated sugar,’ 
the description complies with the call the letter credit. Bank 
Italy Merchants’ National Bank, 236 106, 140 211; First 
Nat. Bank Decatur Home Savings Bank, Wall. 294, Ed. 
560. said Judge Hand MeNeil Higgins Czarnikow- 
Rienda Co. (D. C.) 274 397: ‘It argued that means ‘‘ex- 
‘‘pure’’; but that, should say, was not so. 
granulated’’ normally would mean ‘‘finely granulated,’’ and 
refer the size the granules. least, that would its meaning, 
unless the trade means something else.’ 

evidence this case that the trade refers anything 
but the fineness granulation using the phrase ‘fine granulated.’ 
The natural inference would therefore that sugar described ‘fine 
sugar’ would ‘fine (granulated) sugar.’ The evidence shows that 
this was the understanding the trade. The broker who negotiated 
the sale and the amendment the call the letter with 
reference the granulation, when asked, ‘And course, where 
says tons fine’’ and the word ‘‘granulated’’ not it, evi- 
dently meant fine granulated’? answered, took mean that.’ 
expert called behalf interveners testify the quality 
the sugar received was asked, ‘Is there distinction 
tween fine sugar and fine granulated sugar’? and answered, 
not think there other words, the record shows affirmatively 
that the trade applied the descriptive word ‘fine’ sugar the same 
sense that the ordinary man would use it; i.e., referring granula- 
tion, and meaning ‘fine granulated,’ even though the latter word was 
omitted. The description the documents must considered 
synonymous with that called for the letter credit. 

insistence technical accuracy the bank has placed 
the position rejecting drafts have been accepted. 
Plaintiffs are entitled recover.’ 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK TAKING MONEY ORDERS PAYMENT 
EXPRESS COMPANY 
INDIVIDUAL DEBT 


American Railway Express Company Gallup State Bank, Supreme 
Court New Mexico, 264 Pac. Rep. 947 


Where bank takes express company money orders signed 
the agent and payable the bank’s cashier and applies 
part the proceeds satisfaction the agent’s individual debt 
the bank, the bank not holder due course. put upon 
notice the form the orders the agent’s authority 
issue them. The express company’s negligence paying the orders 
without investigation will relieve the bank from liability only 
where appears that the bank has changed its position, that 
has paid out money reliance the act paying 
the orders. 


Action the American Railway Express Company against the 
Gallup State Bank. From judgment for defendant, plaintiff ap- 
peals. Reversed and remanded. 

Marron Wood, Albuquerque, for appellant. 

Denny, Gallup, and Simms Botts, Albuquerque, for 
appellee. 


WATSON, American Railway Express Company sued the 
Gallup State Bank recover sum money which the latter had re- 
ceived through the wrongful act the former’s agent. 

One Krueger was the agent the express company Wingate. 
was also engaged private business there. his individual 
kept active checking account with the Gallup bank, in- 
volving numerous good-sized transactions; some exceeding amount 
the deposit question. Being indebted the bank more than $750, 


similar decisions see Banking Law Journal Digest 
Edition) 
589 
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mailed Emmons, its cashier, express money orders, drawn 
upon his principal, each the sum $50, and each the following 


tenor: 


Money Order 

countersigned agent point issue C-636857 Ameri- 
ean Express Company agrees transmit and pay presentation 
John Emmons order (50.00) the sum Fifty and no/100 Dol- 
lars. Not good for more than the highest marginal amount—in 
exceed fifty dollars. This money order should not cashed 
for strangers except personal 

‘Jas. Fargo, Treasurer. 

Dee. 31, 1920. 

erasure, alteration, defacement mutilation this order 
renders void.’’ 


—with direction the cashier that the same placed his eredit. 
Within short time thereafter expended the sum checking upon 
the bank satisfaction his indebtedness the bank, and for other 
purposes. The bank, upon receiving the drafts. passed 
Krueger’s credit, forwarded them, and they were duly honored the 
express company. Some time later, after check Krueger’s ac- 
counts, demand was made upon the bank make restitution the 
money, which refused do. 

The cause was tried the court, who made specific findings fact 
and conclusions law, upon which gave judgment for the de- 
fendant. Among the findings were these: 


That for some time prior the issuing the money orders 
involved this action, the said Krueger had been accustomed issu- 
ing money orders said company for his own use and benefit, similar 
character the ones herein involved, which had been aecepted 
this bank and forwarded the plaintiff company through its bank, 
and the same were always accepted and paid said plaintiff company 
without any objection whatever and without any notification the 
part said company the defendant that said Krueger had 
thority issue such orders. That such custom the part said 
Krueger was never objected said plaintiff company until the 
matters involved this litigation arose.’’ 

That John Emmons, whom the orders were made pay- 
able and who was the defendant bank, had knowledge 
any fact that would put him inquiry the 

validity the orders and made inquiry with regard the matter, 
but accepted the orders and gave Krueger credit for the sum thereof. 

paid for the orders the express company not, and there 
proof the record what any, part the proceeds the or- 
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ders was used Krueger, payments the Gallup State Bank nor 
how much used for his personal account except shown ad- 
missions the pleadings this 


The law were follows: 


That the form money orders and the matters set forth 
their faces, with the surrounding were not sufficient 
place Emmons the Gallup State Bank notice inquiry the 
validity the orders. 

That the Gallup State Bank was innocent purchaser for 
value without notice the orders due course business. 

That accepting and paying said money orders New 
York the 4th day January, 1921, and accepting and paying 
former money orders issued said Krueger, similar nature 
those herein involved, without ever having protested objected 
any way called attention the defendant bank any alleged in- 
validity said orders, the plaintiff now estopped from questioning 
the validity said money orders against the Gallup State Bank. 

That the defendant entitled judgment dismissing the 
plaintiff’s complaint, with 


was alleged, and not denied, that the time transmitting the 
drafts the indebtedness Krueger the bank was excess $750. 

was stipulated, substance, that Krueger had actual authority 
issue and sell money orders ‘‘to the order special persons,’’ which 
orders, issued, became commercial paper. 

The most important legal proposition here presented the 
correctness conclusion No. appellant attacking and appellee de- 
fending it. The order, set forth above, shows upon its face that 
Krueger, who acted for the company issuing and 
agent, was himself the remitter. This also appears from the 
tions which gave the bank. The bank therefore knew that, 
means these orders, Krueger was appropriating, his own use, 
appellant’s money. Whether was doing this legally depended upon 
his authority from his principal. Whether was doing honestly 
depended upon whether had paid for the orders. 

Counsel for appellee not question the general rule 
that the principal not bound the agent’s when himself 
the opposite party the transaction. But they take the position that 
does not apply when the bank, authorized sign and 
issue drafts generally, signs and issues one payable himself, 
his creditor, and transmits payment his individual debt. They 
urge that apply would upset business and give uncertainty 
commercial paper. Such would also, they assume, apply 
express company’s agent authorized issue money 
upon this theory that they contend that the form the money 


a 
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order did not put the bank upon notice inquiry unauthorized 
act Krueger. They also point out that there evidence show 
that the drafts were not fact paid for when issued. They admit, 
however, this connection, that the order, its face, carries such 
notice ‘‘as would deprive the bank the position innocent holder 
for appellant could properly recover without such proof, since 
the burden would appellee show such payment. 

Appellee’s principal upon Goshen National Bank 
State, 141 379, 316. that case Mr. Justice Peck- 
ham, speaking for the court, commented upon the enormous use 
bank drafts the payment debts and commercial 
the extent ‘‘that they have almost acquired the 
held that there was nothing suspicious the fact that 
the draft question, signed the was made payable to, and 
sent to, the creditor, payment his individual obligation. 
said that, presumptively, the cashier had performed his duty and 
paid for the draft. 

that decision were point, would stand alone except for Fort 
Worth National Bank Harwood (Tex. Com. App.) 229 487, 
which seems have followed it. the other hand, number 
eminent courts have taken the contrary view, supporting their con- 
sound reason and good authority. Lamson Beard 
A.) 30, 822; St. Charles Savings Bank Edwards, 
243 Mo. 147 978; Mendell Boyd, Neb. 657, 
493; Campbell Manufacturers’ National Bank, Law, 301, 
497, Am. St. Rep. 488. St. Charles Savings Bank Ed- 
wards, and Lamson Beard, pointed out that party, situated 
appellee here, not bona fide holder for value under the Ne- 
gotiable Instruments Law. Lamson Beard, appellee’s present 
argument answered thus: 


agree with counsel for the defendant error that the con- 
cern the courts should not make easy for persons fiduciary 
positions make way with that which committed their 
relaxing this salutary rule, through considerations the proposed 
necessities bysiness and commerce, and that the rule should not 
suspended, where the opportunities for breach trust are largest, 
merely because they are large. The best policy requires that 
bank officers rigidly held the ordinary and well-understood rule. 
There is, believe, good reason the 


But Goshen National Bank State clearly not point for this 
reason: appeared there that the cashier had actual authority ‘‘to 
draw such draft for himself upon the same terms that would have 
had third party.’’ That fact settled the matter. The 
agent was acting within the scope his authority. the principal 
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was bound. This distinction pointed out Lamson Beard, supra, 
and with great pains and particularity, Campbell Manufacturers’ 
National Bank, supra, after examination the evidence and ex- 
hibits the later case Bank New York National Banking 
sociation American Dock Trust Co., 143 559, 718, 
decision quite line with those cited supra. 

This distinction seems have been overlooked the Texas case, 
for the court there asserts that: 
restriction placed upon the power the president, has 
the same authority issue drafts payment his personal debt 
has issue them strangers.’’ 


then reasons: 


the presumption that the officer guilty misappropriating 
the funds indulged, then the duty make inquiry the bona 
fides the transaction arises matter law, but not otherwise. 
The presumption honesty, rather than dishonesty, the part 
officer clothed with authority, should indulged.’’ 


The reasoning supported the Goshen National Bank Case, but 
the assertion not, nor supported the principles agency 
understand them. 

possible explain the Texas case another way. may 
that the court considered the authority the president established, 
proofs which mentions the existence custom banking 
Fort Worth. that the basis decision, find lack 
harmony the and the matter works out thus: bank, 
the issuance drafts, can operate only through agent. One re- 
ceiving such draft may rely upon the actual ostensible authority 
the agent, and the bank bound the agent has acted within the 
such actual ostensible authority. within the ostensible 
authority cashier issue drafts third parties, but not issue 
them for himself. the draft, its face, discloses that was 
issued the for himself, the party receiving put 
notice that the cashier acted beyond the scope his ostensible au- 
thority. course, there may have been actual authority issue such 
draft. so, the only question whether the draft had been paid 
for. Here the presumption honesty might prevail. the principal 
puts within the power and authority the agent act dishonestly, 
may well held have assumed the risk. Such the effect 
Goshen National Bank State, supra. But one receiving draft not 
within the ostensible authority the agent issue placed under 
the burden proving, either that the bank assumed the risk grant- 
ing actual authority, that the draft, though unauthorized, was 
actually paid for. St. Charles Savings Bank Edwards, supra; 
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Mendel Boyd, supra; Campbell Manufacturers’ National Bank, 
supra. 

Appellee says that the point has not been decided the Supreme 
Court the United States. The principle was decided, however, 
West St. Louis Savings Bank Parmalee, 557, Ed. 490, 
not presumed have power, reason his official position, bind 
his bank indorser his own promissory 

our view, therefore, that No. erroneous. Though 
No. not particularly called question, appears, also, 
erroneous, from what has been said and the authorities cited. 

Despite the error these two conclusions, the judgment might 
still sustained upon finding and The conclusion 
bases estoppel upon (a) the honoring the drafts question (b) 
the honoring previous drafts the same kind. course, 
prior dealings the course which appellant had uniformly honored 
drafts the same kind would very important fact the case. 
doubt, shown way estoppel. would also con- 
stitute substantial evidence upon which base finding that, ac- 
Krueger had acquired authority use money orders 
his own individual business. Appellant contends, however, that there 
substantial competent evidence show such previous course 
dealing. Whether the evidence, such is, was competent, need 
not consider. not deem substantial. The bank’s 
testifying with hesitation and uncertainty, finally summed thus all 
there this point: 


Now, all money orders from Wingate drawn like these orders 
were drawn Krueger and previously with the Gallup State Bank 
for Krueger’s credit, were any them, before this twenty that were 
herein issued, ever rejected turned down refused the express 
best recollection did receive two deposits. will not state 
that matter absolute because could not recollect, but 
impression ever received any prior they did 
pay 


Appellee had not alleged any such prior course dealing. The 
question arose only and, apparently, accidentally the 
trial. not think that finding finds substantial support this 
evidence. 

unquestioned fact however, that after receipt the orders 
the bank they were forwarded due course and honored ap- 
pellant. also true that objection demand for restitution 
was made for some time. These facts are set estoppel. 
true that the infirmity the orders was readily apparent the 
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appellant when honored them appellee when accepted them. 
was doubt the duty appellant notice the infirmity, and 
either dishonor the orders make prompt inquiry and protest. 
But failure perform that duty constitute estoppel, 
must appear that appellee was prejudiced the failure. Unless the 
bank, reliance upon the honoring the orders, changed its position 
its detriment, there estoppel. First National Bank Clay- 
ton Harlan, 356, 234 305; Hathaway County 
Am. St. Rep. 909. neither alleged nor found that there was any 
such change the bank’s position. affirm the judg- 
ment the theory that the affirmative defense estoppel was made 
out. 

Holding these views, are compelled reverse the judgment and 
remand the for new trial; and ordered. 


PAYMENT BANK INSOLVENT CORPORA- 
TION HELD VALID 


Kolkman Manufacturers’ Trust Company, United States District 
Court (S. New York), Fed. Rep. (2d) 760 


New York corporation, while insolvent, assigned bills receiv- 
able the bank with which kept its and out the pro- 
ceeds this paid notes which owed the bank. 
This was done few days before the notes matured. The transac- 
tion was the usual course business the bank, and the bank 
had knowledge the corporation’s insolvency. The trustee 
bankruptey sought recover the amount paid the bank the 
ground that the payment was void under the New York 
Stock Corporation Law, making void payments made by. in- 
solvent corporation with intent prefer the was 
held that the payment was not void under this section, and that the 
trustee could not recover the amount paid. 


Equity. Suit John Kolkman, trustee bankruptey the 
Kewa Novelty Company, against the Manufacturers’ Trust Com- 
pany. Decree for defendant. 

Shaine Weinrib, New York City (George Levin, New 
York City, counsel), for plaintiff. 

Jonas Neuburger, New York City, for defendant. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 129. 
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HUTCHESON, J.—This action the trustee bank- 
ruptey recover $5,000 paid the defendant December 10, 1924, 
five days before the filing petition against the Kewa 
New York corporation. The payment was made 
signed two officers the bankrupt corporation, William 
Kunstler, president, and Altman, treasurer; these two officers be- 
ing also indorsers the paper. 

The petition was filed December 15, 1924. The 
trustee the bill complaint states two causes action; the first 
predicated upon section 60b the National Bankruptey Act (11 USCA 
96), and the second upon section the Stock Corporation Law 
the state New York, formerly section 66. 

the conclusion the trial the trustee conceded that the essential 
element the cause action under section 60b, knowledge the bank» 
was wanting, and dismissed this cause action. The case stands for 
decision upon the second. The portion the section invoked reads: 


15. conveyance, assignment transfer any property 
any such corporation any officer, director stockholder 
thereof, nor any payment made, judgment suffered, lien created se- 
given any officer, director stockholder when the 
corporation insolvent, its insolvency imminent, with the intent 
giving preference any particular creditor over other creditors 
the corporation, shall valid, except that laborers’ wages for serv- 
ices shall preferred claims and entitled payment before any 
other creditors out the corporation assets excess valid prior 
such prohibited act deed any property corporation shall 
trustees. Every transfer assignment other act done 
violation the foregoing provisions this section shall void. 

such conveyance, assignment transfer shall void the hands 
purchaser for valuable consideration without 


The evidence abundantly establishes, not only the circumstances, 
but from the testimony the president the bankrupt corporation, 
that the corporation was insolvent the time the payment the 
bank, that the president knew was, and that made the payment 
the bank because, says, thought right protect it, and 
reasonable acquaintance with human nature leads one believe 
had the additional reason protect himself his indorsement. 

The facts the matter are that the corporation owing the trust 
company $5,000 two notes $2,500 each, maturing respectively 
December 18, 1924, and December 29, 1924, and indorsed Kunstler 
and Altman its officers, assigned accounts receivable, receiving 
$6,000 therefor. This money was deposited the credit the cor- 
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poration, and thereafter, check signed the two officers, the 
notes due the bank were taken and delivered the corporation. 

find, from the admissions the plaintiff trustee dismissing 
his action under section 60b and from the facts themselves, 
that the checks were given without any solicitation the part the 
bank; the bank acting perfect good faith and having knowledge 
financial difficulties the part the depositor. far the 
bank was concerned, the matter took place the ordinary and usual 
business; having other purchased bills re- 
ceivable from the corporation, and having established practice that 
its customers could take notes before maturity, obtaining credit 
for the unearned interest. 

While true that usual law state the relation banker 
and depositor that debtor and and the legal principles 
governing persons that category are usually applied between 
banker and depositor, entirely evident that importantly dif- 
ferent its aspects the relation banker and depositor 
from that the debtor and and such vital im- 
portance the interests the business community that the ut- 
most freedom flow maintained between the bank and its 
customers, that, whenever unusual arise, and should 
the practice the courts make the most liberal construction 
possible maintain this situation. 

instance point, there the body decisions which has 
grown around trust, under which the courts sustain 
and protect the relation, even where necessary run 
the views established and applied between ordinary debtor and 
ereditor. See Old Colony Trust Co. Sugerland Industries (D. C.) 
296 129. See, also, Sexton Kessler, 225 90, Ct. 657, 
Ed. 995, analogous ruling. The same point view dictated 
the decision New York County National Bank Massey, 192 
Ct. 199, Ed. 380, and Studley Boylston Bank, 229 
Ct. 806, Ed. 1313, which the Supreme Court 
that bank and its depositors might, prior ad- 
just their mutual that such adjustment would not 
preference, but set-off. 

Plaintiff, while that, had the notes been due the time 
the check was given, the trustee would have had action, insists that 
different rule applies where notes are taken prior maturity, 
citing the point, among others, Fifth National Bank City 
New York Lyttle (C. A.) 250 361. That case merely an- 
nounces the general proposition that the bank cannot offset deprive 
depositor the right have his indebtedness run the contract 
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maturity date, and that where transaction shows intent prefer 
with knowledge the part the bank, preference results, from 
which the bank cannot save itself offset otherwise. 

Here the bank wholly innocent the transaction, which 
within the regular course business, and the parties merely 
accomplished voluntarily what the law, under section 68a, would have 
done. While believe that the Fifth National Bank, supra, Case was 
not correctly decided, and that not line with the weight au- 
thority (see Hanson Citizens’ State Bank, Am. Bankr. Rep. [N. 
579, Supreme Court Minnesota; Fourth National Bank Smith 
[C. 8th 240 19; Jandrew Guaranty State Bank 
[C. A.] 294 530, Am. Bankr. Rep [N. 253 [5th Cireuit]), 
agreement before maturity, has been determined this circuit that 
does not hold (Wright Seaboard Steel Corporation [C. A.] 
272 810). And far cited determining that mere 
knowledge the part the bank the the debtor, and 
that preference will effected, defeats the transfer, believe 
has controlling force here, because the bank wholly innocent 
this transaction, and the payment was made the due and regular 
course business. 

also agree with defendant its other proposition. think 
plain that the bank protected the very terms the statute itself 
bona fide purchaser, and that will not institute in- 
quiry, with the refinements suggested plaintiff, whether under the 
the indorsers, themselves being privy the payment, 
were fact released, and may still held liable. 

sufficient that the bank did release them the due and reg- 
ular course business, and ought not put, under these cir- 
cumstances, the doubtful outcome suit, determine whether 
they are fact still held. Perry Van Norden Trust Co., 192 
189, 804; Grandison Robertson (C. A.) 231 785; 
Howland Metropolitan Bank (D. C.) 228 542. 

Finally, think must held, matter and common 
sense, that the act applies, strike the payment down 
void, the transaction must regarded having never occurred, and 
the bank must allowed the right offset after bankrupety confer- 
red the act; because would the height unreason say that 
the bank, innocent the take prejudice from 
act which the statute invalid, and therefore not hav- 
ing 

Upon all these considerations, think plain the plaintiff’s suit 
must fail; and will ordered. 
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ASSESSMENT TAX AGAINST NATIONAL 
BANK STOCK HELD VOID 


Brotherhood Co-Op. National Bank Hurlburt, United States District 
Court (Oregon), Fed. Rep. (2d) 


suit brought certain national banks Oregon 
enjoin the collection taxes assessed and levied shares na- 
tional bank stock, the complaint stated facts showing that moneyed 
capital the hands individual citizens and institutions compet- 
ing with the business the national banks was not taxed was 
taxed rate lower than the rate which the shares national 
bank stock were assessed. was held that these facts showed 
violation 5219 the United States Revised Statutes, amend- 
ed, which sanctions the taxation shares national banks the 
state where they are located, provided that the taxation not 
greater rate than assessed upon other moneyed the 
hands individual citizens such state coming into competition 
with the business national banks. 


Equity. Suit the Brotherhood ‘Co-Operative National Bank 


and others against Hurlburt, Sheriff and Tax Collector 


Multnomah County, Or., enjoin certain taxes. Defend- 
ant moves dismiss. Motion overruled. 

Graham and Stearns, Jr., both Portland, Or., for com- 
plainants. 

Stanley Myers, Dist. Atty., and George Mowry, Deputy Dist. Atty., 
both Portland, Or., for defendant. 


BEAN, District Judge. The motion dismiss will overruled. 
The suit brought various national banks, located Portland, 
enjoin the sheriff and tax Multnomah County from collect- 
ing taxes assessed and levied their shares stock, for the reason 
that such taxes are violation the Federal law. The defendant 
moved dismiss the ground (1) that does not sufficiently appear 
from the complaint that the moneyed capital alleged owned 
individual citizens invested tax-exempt notes and bonds comes 
into substantial competition with the plaintiffs the their 
business; (2) that the court without jurisdiction, for does not ap- 
pear that the complainants have sought relief application the 
county and state authorities; and (3) that not alleged that the 
complainants have paid, tendered, offered pay, such taxes 
may legally, assessed against their shares stock. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1245. 
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National banks are agencies the general government, and their 
property and shares stock cannot taxed state without the 
Congress, and then only conformity with the restrictions 
attached such consent. Des Moines Nat. Bank Fairweather, 263 
103, Ct. 23, Ed. 521. Congress has sanctioned the tax- 
ation shares national banks the state which located, subject 
the restriction that the taxation not ‘‘at greater rate than 
assessed upon other moneyed the hands individual citizens 
such state coming into competition with the business national 
Section 5219, Rev. Stat. 1499 (12 USCA 548). The purpose 
this limitation render impossible for state, levying taxes, 
create and foster unequal unfriendly competition with national 
banks, favoring individuals institutions carrying similar 
business operating business like character. Any state law, there- 
fore, which clearly discriminates the matter taxation against na- 
tional bank shares, and favor moneyed invested shares 
state private banks, way loans, discounts, otherwise 
notes, bonds, other securities, with view sale reinvestment, 
substantially the loan investment feature banking, invalid. 
Nat. Bank City New York, 121 138, Ct. 826, 
Ed. 895; First Nat. Bank Anderson, 269 341, Ct. 
135, Ed. 295; Merchants’ Nat. Bank Richmond, 256 635, 
418. Ct. 619, Ed. 1135; First National Bank Hartford City 
Hartford, Ct. 462, Mar. 21, 1927. 

The complaint this case, after alleging the corporate capacity 
the plaintiffs, that the aggregate total capital, surplus, and undivided 
profits national banks Multnomah County approximately $12,- 
000,000, and the state $23,000,000, avers that compliance with the 
laws Oregon each complainant furnished the county assessor veri- 
fied statement showing the amount and number shares its 
stock, the amount its surplus and undivided profits, and based there- 
there was assessed and levied against the shareholders each 
plaintiffs, paid the bank lump sun, certain taxes, and that 
warrant for the collection thereof has been issued and placed the 
hands defendant; that the time the assessments question were 
made there was the hands and owned individual citizens resid- 
ing Multnomah County moneyed amounting the aggregate 
$50,000,000, and the state least $75,000,000 (exclusive 
notes secured recorded real estate mortgages and tax-exempt bonds), 
which money and came into substantial competition with 
complainants and other national banks the conduct their busi- 
ness’’; that the total amount money, notes, and accounts the 
hands individual citizens assessed for taxation the county 
Multnomah was $14,501,630, and the state $17,109,812; the mort- 
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gage loan companies, finance corporations, investment bankers, and 
like corporations, ‘‘with substantial capital directly competing with 
plaintiff’s business, paid taxes all, tax the basis ap- 
proximately per cent. the tax that would have been paid they 
had been assessed and taxed upon the same basis the shareholders 
plaintiffs had been assessed and taxed’’; that the time the as- 
sessment was made the aggregate total competing the 
hands individual citizens Multnomah County and elsewhere, in- 
vested notes secured recorded mortgages real estate the 
county, approximated the sum $100,000,000, and the state not 
less than $200,000,000, all which exempt from taxation; that 
competing capital the extent approximately $20,000,000 was in- 
vested bonds the state, which are law exempt from taxation; 
that complainants, part their business, make real estate money 
loans very limited amount, and frequently such loans 
security. 

These allegations are, my. judgment, sufficient, true, show 
violation the Federal statute authorizing the taxation national 
bank shares within the doctrine First Nat. Bank Anderson, 269 
U.S. 341, Ct. Ed. 295. Indeed, they are more definite 
and than the allegations the complaint the referred 
to. They sufficiently apprise the defendant the case required 
meet. may suggested that, because the laws the state 
their face require all property (except such exempt from taxa- 
tion), real and personal, including bank shares, assessed (Or. 
4232) its true cash value and taxed the same rate (section 
4268, amended Laws 1925, 167, and section 4269), the mere fail- 
ure neglect the tax officials assess all moneyed subject 
taxation coming competition with the business national banks 
will not invalidate the tax bank shares, unless the omission was in- 
tentional and systematic. Southern Co. Watts, 260 519, 
Ct. 192, Ed. 375. 

This question, however, important, may reserved for further 
consideration. The state law expressly exempts from taxation notes 
secured recorded mortgages real estate and bonds issued for 


purposes. Section 4235 (as amended Laws 1925, 485) 


Laws 1921, 688. if, alleged, the large amount money- 
capital thus invested invested substantially the loan invest- 
ment feature banking, the exemption such property from taxa- 
tion against the assessment bank shares, and 
prohibited the statutes. Georgetown National Bank McFarland 
Ct. 467, Ed.—(March 21, 1927); First National 
(March 21, 1927); Minnesota First National Bank St. Paul, 
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Ct. 468, Ed. (March 21, 1927). true the Supreme 
Court held Adams Nashville, 19, Ed. 369, and 
Hepburn School Directors, Wall. (90 480, Ed. 112, 
that the exemption state from taxation bonds and mortgages 
did not necessarily invalidate the taxation national bank shares. 
But these decisions were made time when national banks were 
prohibited from making loans real estate, and that prohibition has 
been partially withdrawn and the field opened such banks Act 
23, 1913, (38 Stat. 273) and Act Sept. 1916, 461 
(39 Stat. 754) being USCA 371. First Nat. Bank Anderson, 
supra; First Nat. Bank Hartford, Ct. 462, Ed. March 
21, 1927. any event such decisions are not authority for the broad 
principle that national bank shares may subject local taxation 
where very material part relatively competing moneyed 
the hands individual citizens within the same jurisdiction exempt 
from such taxation. Boyer Boyer, 113 689, Ct. 706, 
Ed. 1089. 

The county state authorities have power grant plaintiff 
the relief prayed for. They are not complaining because their shares 
have been overvalued, that competing moneyed capital has been un- 
dervalued, compared with the valuation bank shares, but that 
competing moneyed not assessed all, or, assessed, 
much lower rate than that imposed upon shares national banks. 
The assessing officers, course, have authority assess for taxa- 
tion notes and bonds which are law exempt, and require plaintiffs 
appear before the assessing board have other competing moneyed 
capital assessed, would be, said the Chief Justice Sioux City 
Bridge Co. Dakota County, 260 446, Ct. 190, Ed. 
340, 979, ‘‘to deny the injured taxpayer any remedy all 
utterly impossible for him any judicial proceeding 
secure increase the assessment the great mass under- 
assessed property the taxing 

is, course, well-established rule that, before taxpayer 
seek the aid court relieved from excessive taxation, 
should justice paying much the tax can plainly 
seen ought pay. German National Bank Kimball, 103 
Ct. 809, Ed. 706. But the claim here that the entire tax 
void, violation the law Congress sanctioning the as- 
sessment bank shares. such tender not necessary 
condition relief. First Nat. Bank Covington City Cov- 
ington (C. C.) 103 523; Norwood Baker, 172 269, Ct. 
Ed. 761. 

Motion overruled. 
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OWNER SPECIAL DEPOSIT HELD PRE- 
FERRED CREDITOR BANK 


Security Savings Bank al; Dugan Security Savings Bank 
Perry, Supreme Court Iowa, 217 Rep. 831 


The sum $314.53, which was the amount the premium 
certain bond, was deposited bank pending the delivery the 
bond. Subsequently the bank was closed, but before this happened, 
George Dugan, representative the surety company which was 
issue the bond, demanded payment the deposit. The officers 
the bank induced him leave the money the bank special 
deposit, and issued certificate deposit payable the order 
George Dugan, trustee. This certificate bore notation stating 
that the amount $314.53 was special deposit paid into the 
bank for the express purpose paying the premium the bond. 
Upon the the bank was held that trust relation- 
ship existed between the bank and Dugan and that the latter was 
entitled preference payment the amount the deposit. 


The claimant, George Dugan, trustee, sought the allowance 
preferred claim against the assets the Security Savings Bank 
Perry the hands receiver. The claim was allowed without 
preference, and the claimant appeals. Reversed. 

George Dugan and George Sackett, both Perry, for ap- 
pellant. 

Ben. Gibson, Atty. Gen. and Harry Wifvat, Perry, for ap- 
pellees. 

The following opinion was written Justice VERMILLION prior 
the time his death, and now adopted the opinion the 


PER CURIAM.—It appears without dispute that the appellant, 
George Dugan, was the attorney for the administrator with the will 
annexed the estate John Charles White, and was also agent 
representative the Western Surety Company. also appears that 
was contemplation that loan was made upon the property 
the White estate prevent the sale real estate pay debts. 
the negotiations for the loan, necessary for the representa- 
tives the estate furnish bond. The bond appears have been 
executed Dugan the representative the Western Surety Com- 
pany. Before doing so, however, required that the payment the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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premium therefor secured. This was done, after some adjustment 
the amount, the deposit the heirs the White estate the 
amount the premium, $314.53, with the Security Savings Bank, for 
which deposit check was issued. This was 
held Dugan pending the completion the loan and the delivery 
the bond. 

the day that the bank closed its doors, but before that event, 
and while was still transacting business going concern, Dugan, 
through representative, demanded payment the $314.53. His rep- 
resentative was induced the officers the bank leave the amount 
the bank special deposit and accept the following certificate: 


Savings Bank. 
Iowa, Jan. 24, 1925. 
5214. 
Dugan, trustee, has deposited this bank three hundred 
fourteen and $314.53, payable the order himself 
trustee funds the return this certificate properly 
indorsed. Special deposit per notation back. 
Graves, 


the back the instrument appears the following: 


amount $314.53 special deposit, and paid into this 
bank for the express purpose paying the premium bond 
Western Surety Company Annis Rohling John White estate, 
and said funds are special deposit for said purpose, and preferred 
for the above amount. 

Savings Bank, 


also appears, shown the books the bank, that there was 
eash hand the bank that day the sum $1,318.53, and there 
dispute but that this amount came into the hands the receiver. 

Although appears without dispute that the officers the bank 
were familiar with the entire transaction, and knew the purpose 
the original deposit was pay the premium the bond, clear 
the bank, prior the issuance the instrument above set out, as- 
sumed duty with respect the deposit other than pay the 
amount thereof Dugan, his order, return the certificate 
check. was, prior that time, general deposit, and 
the relation the bank was not changed the fact, knowledge 
the part the officers the bank, that Dugan was holding the money 
trustee. Officer Officer, 120 Iowa 389, 947, Am. 
St. Rep. 365. 

entitle the appellant preference, must appear (1) 
that the bank held the money trustee; and (2) that the funds 
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the bank were thereby augmented and passed into the hands the 
receiver. 

well-established doctrine that if, from the nature the 
transaction, appears the relation claimant and bank that 
principal and agent, the money the claimant held the bank 
trustee, and the claimant entitled preference, the insolv- 
the bank, upon proper tracing the money into the hands 
Whiteomb Carpenter, 134 Iowa, 277, 111 825, 
928; Messenger Carroll Bank, 193 Iowa, 608, 187 
545. 

also well settled that special deposit, deposit for 
purpose, creates trust relation between the depositor and 
the bank, which will entitle him preference. Officer Officer, 
supra; Hudspeth Union Bank, 196 Iowa, 706, 195 
378, 466, and eases cited note the latter publication. 
See, also, Corpus Juris, 631, 751. 

Here the character the deposit special was recognized, the 
purpose for which the money was used was designated, and the 
right the depositor preference was secured the express 
terms the certificate issued the bank, the written contract be- 
tween the parties. The fact upon which preference must 
predicated, the existence relation trust between the bank and 
the claimant, could not more definitely and certainly established. 

III. The question remains whether the funds the hands the 
bank were augmented the transaction. cannot doubted that. 
the appellant had passed the cash over the bank’s counter and re- 
ceived the question, and the bank had mingled the 
amount with its funds, there would have been such augmentation 
the latter that right enforce preference would have existed. 
Did the fact that the amount was already general deposit the 
bank, and represented certificate deposit check, 
which was surrendered the time the certificate question was is- 
sued, work such change the situation require say there 
was augmentation the funds the hands the bank? The 
query answered the doctrine laid down Messenger Carroll 

that case, this, two questions were presented: The one 
having with the relation the parties respect the fund; 
and the other with whether the funds the bank had been augmented. 
The claimant had sent the bank for collection sight draft drawn 
one who had deposit the bank. The sight draft was paid the 
bank check the depositor’s the bank. The bank 
undertook remit the amount collected its draft its Chicago 


| 
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correspondent, but the draft was not paid because the failure the 
drawer bank. was held the relation between the claimant and the 
bank was that principal and agent. This resolved the first question 
favor the claimant. 

respect the second, and the payment the claimant’s sight 
draft the bank check the drawee’s account the bank, 
said: 


this method collection was the full equivalent the pay- 
ment money the Swaney Company [the and served the 
augmentation the assets the bank precisely the same manner 
the delivery currency would have done, held the following au- 
thorities: [Citing deem clear that the net result the 
transaction the payment the Swaney Company and the receipt 
thereof the collecting bank was the same though the Swaney 
Company had drawn the currency into its own hands means check, 
and had thereupon delivered the same the collecting bank pay- 
ment the sight draft. Such the holding the cited 


perceive distinction principle this point between that 
ease and this. The effect what was here done was that the original 
certificate deposit was paid, and the amount was placed special 
deposit under the certificate question. The actual payment the 
original certificate cash would have reduced that extent the funds 
the bank, and also its liability its general depositors. The receipt 
the amount special deposit would, when was mingled 
with the funds the bank, have served augment the funds its 
hands; but general depositors would thereby acquire right thereto 
against the appellant, and the payment the amount the appel- 
lant would not injure prejudice their rights. The same result was 
brought about what was done. The bank’s liability its general 
depositors was reduced the surrender the certificate, and the 
amount due became the money appellant. Instead actually 
receiving the cash, appellant took the bank’s obligation hold 
special deposit. The funds the hands the bank were augmented 
that extent. 

true, the Messenger Case, the bank held the money collected 
agent, and its duty was remit; and this may said affect, not 
merely the relation the parties, but the question augmentation 
funds well, for, the money belonged the bank’s principal, had 
right mingle with its own funds the injury its principal, 
and the funds its hands were thereby augmented. But the fact 
agency presented distinction principle. Here the bank held the 
amount special deposit and for special purpose, all which 
recognized its express contract. Its duty under its contract was 
hold it, not its own, but the money the special depositor, and 
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return demand. could not prejudice the rights the special 
depositor mingling with its own funds. The duty one case was 
less than the other. the Messenger Case the money belonged 
the bank’s principal. belonged the special depositor. 
neither case did the relation debtor and creditor exist, neither did 
the amount held belong the bank, and both the funds the 
hands the bank were augmented, but without enlarging the resources 
which general depositors had right look, and the amount could 
have been withdrawn without prejudice their rights. 

The factor the sufficient tracing trust fund whether can 
taken from the general funds the insolvent without impairing 
the rights general Since fund special deposit be- 
longed, not the bank, but the special depositor, and since served 
augment the funds the hands the bank, and, insolvency, the 
amount cash its hands, and that came into the possession the 
receiver, was greater than the amount the special deposit, its with- 
drawal could not prejudice the rights general depositors other 
general creditors. 

The appellant was entitled have his claim allowed preferred 
claim, and the judgment reversed. 

Reversed. 


HOLDER NOTE ENTITLED INTEREST 
FROM MATURITY 


Nesbit MacDonald, Supreme Court California, 263 Pac. Rep. 1007 


The holder note payable two years after date did not en- 
maturity and did not demand payment thereof during 
the lifetime the maker. After the death the latter, the 
holder filed with the executor the maker claim for the amount 
the note together with interest the rate six per cent. from 
the date maturity. The executor rejected the claim and the 
holder brought action recover the amount the note with 
interest from the date maturity. rate interest was speci- 
fied the note. The executor contended that the holder was en- 
titled interest only from date when payment was demanded, 
arguing that since appeared that the plaintiff never intended 
the note maturity the note was demand note. The ex- 
ecutor further contended that interest should paid the rate 
six per cent., that was the legal rate Pennsylvania where 
the note was executed, and the holder demanded interest 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 569. 
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that rate when she filed her claim with the executor. was held 
that the note, being payable two years after date, was not de- 
mand note, and that the holder was entitled interest from the 
date maturity. was further held that the holder was entitled 
interest the rate seven per cent., the legal rate obtaining 
California where the action was brought. The theory which 
interest this rate was allowed was that interest was recoverable 
damages for detention the debt rather than virtue any 
provision the note. The fact that the holder demanded inter- 
est the rate six per cent. her claim filed with the executor 
was held not affect her right recover interest the rate 
seven per cent. for the reason that the action was based the 
note and not the claim rejected the executor. 


Action Mildred Nesbit against Colin MacDonald, executor 
the will Sara Irene Budd, deceased. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Albert Loeb, San Francisco, for appellant. 

Lionel Hargis, San for respondent. 


PRESTON, J.—This action recover upon the following 
promissory note: 


Carnegie, Pa. June 1919. Two years after date, 
promise pay the order Mildred Nesbit—five thousand— 
00/100 dollars, Mahoning National Bank, Youngstown, without de- 
faleation, for value received. Due ——. Payable Sara Irene 


Judgment was rendered favor plaintiff for $5,000, together 
with interest from June 1921, the rate per cent. per annum. 
Upon this appeal defendant contends, first, that the court erred al- 
lowing interest prior November 24, 1924, date first demand for 
payment said note, and second, that the court erred allowing any 
interest rate greater than per cent. 

appears that plaintiff loaned the sum evidenced said note 
Sara Irene Budd, deceased, because their close personal friendship, 
and, further that she never demanded payment thereof prior the 
death Mrs. Budd, she believed would repaid such time 
1924, however, following the death Sara Irene Budd May that 
year, the qualification defendant executor her will June, 
and pursuant notice plaintiff presented and filed with 
said executor claim for $6,040.54, $5,000 which represented the 
principal sum the note, and $1,040.54 interest thereon per cent. 
from June 1921, November 18, 1924. The executor rejected the 
claim, whereupon plaintiff commenced this action. The note set 


THE BANKING LAW JOURNAL 609 


forth full the complaint, and the claim appears exhibit 
thereto. rate interest, however, specified; the prayer being 
for the sum $5,000, ‘‘together with interest thereon from the 
day June, Upon submission the findings fact, defend- 
ant moved that they amended allow plaintiff interest only 
from date presentation the claim, November 24, 1924, or, the 
court should determine allow interest from June 1921, that said 
interest should charged only the rate per cent. per annum, 
the legal rate appertaining the state Pennsylvania, where the 
note was made. This motion was denied, and judgment went for plain- 
tiff aforesaid. 

support his first contention appellant urges that the note 
reality demand note, plaintiff admittedly never intended en- 
its payment maturity; therefore subject the well-settled 
law that demand notes bear interest from date demand only, 
this instance, November 24, 1924. Secondly, appellant contends that, 
the filed calls for interest the rate per cent., and 
the prayer the complaint silent this subject, higher rate 
may allowed, for judgment may not exceed the amount demanded 
the complaint. further urges that this true because the per 
cent. legal rate interest obtaining Pennsylvania, where the con- 
tract was made, controlling. 

cannot agree with appellant either these contentions. The 
first falls before the obvious fact that the note not demand note, 
but provides many words that payable ‘‘two years after 
The terms the writing itself may not varied parol 
evidence. Code Civ. 1856; Civ. Code, 1625. interest be- 
ing specified therein, interest allowable, provided the judg- 
ment, from the maturity date, June 1921, the legal rate per 
cent. per annum. 

The that the claim was made exhibit the complaint does 
not affect this conclusion, said complaint declares upon the note 
itself. true that, action upon rejected claim, under 
tion 1500 the Code Civil Procedure, presentation to, 
tion thereof, the executor must pleaded give the trial court 
(Reed Reed, 178 Cal. 187, 172 600; Morrison 
Land, 169 Cal. 580, 147 259), and claimant can only upon 
the action set forth the claim (Lichtenberg MeGlynn, 
105 Cal. 45, 541; Gallagher 132 Cal. 601, 1080; 
Enscoe Fletcher, Cal. App. 659, 1075; Orena, 127 
Cal. 588, 45; Brooks Lawson, 136 Cal. 10, 97; Barthe 
Rogers, 127 Cal. 52, 310; Dutard, 147 Cal. 253, 
However, where claim note rejected, the action 
reality founded upon the note and not upon the claim (Gallagher 
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supra), and, where there between the amount 
the interest set forth the claim and the amount actually due 
the note, plaintiff not limited her interest demand, for 
properly within the the trial court determine the true 
computation thereof and, adjusting the error, make allowance 
the amount. This holding implied the following cases: 
Elizade Murphy, 163 Cal. 681, 126 978; Raggio Palmtag, 155 
Cal. 797, 103 312; Moore Russell, 133 Cal. 297, 624, Am. 
St. Rep. 166; Merithew Orr, Cal. 363, 295. Appellant hav- 
ing rejected the claim whole and for the smaller amount, thus 
the claimant institute action for recovery, said claimant 
not estopped urge the maximum amount due the note per 
its terms. 

ease this character the interest not recoverable virtue 
any provision the note contract, but the nature dam- 
ages for detention the debt. Furthermore, prayer for 
without specifying the rate, deemed prayer for legal interest. 
Cal. Jur. 15, 692; Lattimer Ryan, Cal. 628; Lamping Co. 
Hyatt, Cal. 99. 

This very question was before the court the Puppo 
Larosa, 194 Cal. 717, 720, 721, 230 439, 440, and was there said: 


promissory note its terms bore interest. The trial court 
allowed legal interest thereon from the date its maturity. 
If, interest not expressly reserved, and the paper matures 
time certain, will draw interest from its maturity opera- 
tion law without prior demand, and the legal rate. such 
interest the nature damages for the detention the debt, and 
not recoverable virtue any provision the (Civ. 
Code, 3302; Gray Bekins, 186 Cal. 389, 399 [199 Cor. 
Jur., pp. 1095, 1096, sees. 1425-1427.) The facts that the 
tract provides for interest has nothing whatever with the 
damages due after the breach the condition for payment the due 
date the note. The action the trial court allowing 
legal interest the amount due was, therefore, 


See, also, Civ. Code, 1914; Cal. Jur. 678, §5, and many 
eases there cited; Lockhart Co., 190 Cal. 308, 212 
The principle announced above similarly stated 24, 
26, citing Roberts Smith, Tex. 94, Am. Rep. 744, and also 

The above holding that interest, after failure pay, given, not 
contract, but the nature damages, likewise disposes 
appellant’s contention that the per cent. legal rate interest al- 
leged appertain Pennsylvania should govern. There is, moreover, 
another answer this argument, wit, that, the absence plead- 
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ing proof what the law the state Pennsylvania is, are 
required indulge the presumption that the rate interest there 
the same the rate this state. Neither the trial court nor this 
court takes judicial notice foreign law and the presentation 
for the first time motion amend the findings and the brief 
cannot considered the equivalent its presentation 
pleading evidence. Ryan North Alaska Salmon Co., 153 Cal. 
438, 440, 862. ‘Where party seeks either recover de- 
fend under foreign law, such law must pleaded and proved like 
any other fact.’ The courts this state take notice its 
own laws, and, above stated, the absence plea proof the 
contrary, presume that the laws other states are the Peck 
Noee, 154 Cal. 351, 353, 865, 866. See, the same effect, Mur- 
phy Murphy, 145 Cal. 482, 484 1053, 1054, citing Wickersham 
Johnston, 104 Cal. 407, 411, 89, Am. St. Rep. 118, where 
said: 

law England the question interest, every other 


question, will the absence any showing the contrary, pre- 
sumed the same the law this 


See, also, Lefrooth Prentice (Cal. Sup.) 259 947. 
Judgment affirmed. 


COMAKER NOT LIABLE NOTE ALTERED 
WITHOUT HIS KNOWLEDGE 


Eastman National Bank Naylor, Supreme Court Oklahoma, 266 
Pac. Rep. 778 


The defendant, Naylor, and two others signed makers note 
payable the plaintiff bank. The proceeds the note were for 
the benefit society which all the makers 

were interested. After the execution the note and before its de- 
livery the bank, and without the consent knowledge Naylor 
the plaintiff bank, the word ‘‘surety’’ was written after the 
names the other two makers the note one them. 
action the note, brought the plaintiff bank, Naylor 
that the addition the word ‘‘surety’’ was material alteration 
the note which made the instrument void him. was held 
that the alteration was material and that the note was void 
Naylor. 

similar decisions see Banking Law Journal Digest (Third 
Edition) 64. 
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Action the Eastman National Bank against Naylor and 
others note, which only the named defendant made defense. 
From judgment for defendants, plaintiff appeals. Affirmed. 

Chappell, Newkirk, for plaintiff error. 

Sipe, Tulsa, and Maris, Ponea City, for de- 
fendant error Naylor. 


FOSTER, C.—This action recover note the sum 
$6,000 favor the plaintiff, Eastman National Bank, and signed 
each the defendants. There was dispute some the 
facts, but may assumed contended for plaintiff that the 
proceeds the note were for the benefit so- 
ciety’’ which all the defendants were interested. The note was first 
signed Pochel and Strahler and afterwards signed Naylor, who 
signed above the other two, but all signed makers. The note was 
executed the office the unincorporated society. After the execu- 
tion the note and before its delivery the bank, and without the 
consent knowledge Naylor, and without the consent knowledge 
the plaintiff, the word ‘‘surety’’ was written after the names 
Pochel and Strahler one the comakers the note. 
the only one making any defense, and that the writing 
the word surety was material alteration which made the note void 
him. 

There are many assignments error but think the instructions 
the court, and plaintiff’s requested instructions, which were refused, 
clearly present the principal proposition: Does the writing the 
word under the conditions above stated, amount 
material alteration make the note void Naylor, even 
though the alteration was made one the comakers? 

Plaintiff contends that there was material alteration sufficient 
make the note void, for the reason that under the laws Oklahoma 
the bank could sue one all the makers the note, whether they 
signed principal surety, and each liable for the full amount. 
Section 222, 1921; Peters Lindley, Okl. 32, 211 409, 
tice First Nat. Bank, 101 Okl. 232, 224 963. 

Plaintiff further refers the Conqueror Trust Co. Sim- 
mon, Okl. 252, 162 1098, which was held that the mere de- 
taching negotiable, promissory note from contract which 
was attached perforation not material alteration; and also 
the case Redfield Myrick, 108 Kan. 191, 194 648, where note 
was raised from $1,400 $1,425, and was held not material 
alteration. However, the change this case was clearly made cor- 
respond the intention the parties. 


THE BANKING LAW JOURNAL 613 


From careful reading plaintiff’s brief find 
point, the argument plaintiff being based principally upon the 
equitable proposition that, since the bank parted with its money 
good faith, and the company which all the defendants were inter- 
ested received the benefits thereof, they were estopped from denying 
liability. 

The defendants contend their brief, among other things, that, 
the Eastman National Bank being payee, could not holder 
due course; and that any material alteration completely destroys the 
liability the parties not assenting the alterations, except 
holders due course; and that the writing the word 
after the names the two makers material alteration. 

well settled this court that the payee note cannot 
holder due course. First Nat. Bank Poteau Allen, 
162, 212 597; Strother Wilkinson, 247, 216 436; Farm- 
ers’ State Bank Mowry, 107 Okl. 275, 232 26; Rice Jones, 102 
30, 225 958. That material alteration completely destroys the 
liability parties not assenting the alteration, except holders 
due course, appears well settled both the decisions and our 
statute. 

intentional destruction, cancellation, material alteration 
written contract, party entitled any benefit under it, with 


his consent, extinguishes all the executory obligations the 
his favor, against parties who not consent the 


The sole question therefore whether not under the facts 
this there was such material alteration would make the note 
void the defendant Naylor. 

Sections 7794 and 7795, 1921, define ‘‘material 
follows: 


negotiable instrument materially altered without the 
assent all parties liable thereon, avoided, except against 
party who has himself made, authorized assented the alteration 
and subsequent indorsers. But when instrument has been ma- 
terially altered and the hands holder due course not 
party the alteration, may enforce payment thereof according 
its original tenor.’’ 

alteration which changes: 

The date; 

The sum payable, either for principal interest; 

The time place payment; 

The number the relations the parties; 

which adds place payment where place specified, 
any other change addition which alters the effect the instrument 


4 
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well settled that the question whether not alteration 
was made question fact for the jury. But whether not 
the alteration material and sufficient make void the instrument 
question law for the court. 

support their contention the defendants cite, among others, the 
following cases: Rice Jones, 102 Okl. 30, 225 958; Farmers’ 
Nat. Bank Okl. 600, 106 866, (N. 8.) 217; 
Commonwealth Nat. Bank Baughman, Okl. 175, 111 332; 
Richardson Fellner, Okl. 513, 270; Texas Printing Litho- 
graphing Co. Smith (Tex. App.) 1074; Laub Paine, 
Iowa, 550, Am. Rep. 163; Builders’ Lime Cement Co. 
170 Iowa, 444, 151 100, Ann. Cas. 1917C, 1174. 

the Rice Jones, supra, the alteration was made one 
maker note the amount, being increased from $7,000 
$10,000, and this made the note absolutely void the other makers, 
even the extent $7,000, the original amount the note. But 
this the maker who changed the note, without the knowledge 
the other makers and without the knowledge the payee, received 
all the benefits. The other makers were merely accommodation makers 
only. 

the case Farmers’ Nat. Bank supra, the change 
was made party entitled benefit under the note. the 
eases Commonwealth Nat. Bank Baughman, Richardson Fell- 
ner, Texas Printing Co. Smith, and Laub Paine, supra, the 
teration was made either the payee himself his agent, with 
the knowledge and consent the payee. 

While the facts all the above cases are different from the 
ease bar, the policy our law not allow any tampering 
with written instruments. Richardson Fellner, Okl. 513, 
270. And under the Oklahoma statutes, well the numerous de- 
cisions our court and the decisions practically all the jurisdic- 
tions, the true test whether not alteration material altera- 
tion whether, after the contract altered. the same contract. 
Richardson Fellner, supra. 


material alteration note made one the promisors be- 
fore delivery, without the knowledge the other promisor, makes the 
note void against such other promisor, although the altering done 
without the knowledge the payee and without fraudulent 


This rule supported the following decisions: Draper 
112 Mass. 315, Am. Rep. 92; MeGrath Clark, 34, 
Am. Rep. 372; Flanigan Phelps, Minn. 186, 1113. 
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Following this general rule, believe that, even under the facts 
this case, the note, after the adding the word ‘‘surety,’’ was 
different contract than was prior that time. While under our 
law the payee may sue the principal any one the sureties, either 
separately, yet the writing the word 
changed the relationship the parties such extent that made 
Naylor, upon the face the note, the principal obligor and liable 
pay the entire amount, while its original form would have been 
entitled contribution from the other comakers, although the payee 
might have compelled him pay the entire amount the note. 

the Citizens’ State Bank Grant, Okl. 256, 152 
1082, was held that the change note the payee from 
that made void the note; and the case Benton Clemmons, 157 
Ala. 658, So. 582, was held that alteration which makes the 
instrument speak different language legal effect from what 
originally spoke, which carries with some change rights, interest, 
obligations the parties, material alteration. 

has been repeatedly decided that the changing note 
diminish the liability not test whether not 
the alteration material. Commonwealth Nat. Bank Baughman, 
supra. 

The rule that, ‘‘Where one two innocent persons must suffer, 
who has put the power another the wrong must bear 
the has application where material alterations are 
made. Wood Stelle, Wall. 80, Ed. 725; Clark, 
supra. 

Nor contended eases this kind that joint maker 
note, who delivers the note after signs comaker for the 
purpose delivery the payee, thereby makes the comaker his agent 
and must bound all the acts the agent. true that 
makes him his agent for the purpose delivering the note, but not 
for the purpose materially altering it, nor for doing anything that 
might amount forgery. First Nat. Bank Cushing Ketchum, 
Okl. 104, 172 81, 1918F, 958; Flanigan Phelps, supra. 

therefore hold that, under the facts this the writing 
the word ‘‘surety’’ after the name two the comakers this 
note, one such without the knowledge and consent 
the payee and before the delivery the note, such material altera- 
tion makes void the note the comaker not assenting. 

There some testimony this record tending show that perhaps 
the bank knew the change prior the time was made. But un- 
der our holding unnecessary into this proposition, and 
believe that the court did not err instructing the jury that 


4 
3 
q 
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change were made, without the knowledge and consent Naylor, the 
note was void between Naylor and the bank. 

For the reasons herein given, the judgment the trial court 
affirmed. 


DEPOSITOR’S TRANSFER SAVINGS AC- 
COUNT HELD CREATE VALID 
TRUST 


Marshall Franklin Society for Home Building Savings, New York 
Supreme Court, 288 Supp. 270 


depositor home building and savings society made 
written transfer her savings account herself trust for 
hospital and accepted the transfer writing. Upon her death 
her executor sought recover the deposit the ground that the 
transfer the account merely created tentative trust which was 
revoked the will the depositor subsequently executed. The 
will question made mention the account, but did 
dispose the depositor’s entire estate. the time the will was 
executed, she spoke the account question belonging her. 
was held that the written transfer the account constituted 
valid trust which was not revoked any inference drawn 
from any language subsequently used the depositor indicating 
that she considered the money the account her own property 
the fact that her will, making mention the ac- 
count, disposed her entire estate. 


Action John Marshall, executor Matilda Harris, de- 
ceased, against the Franklin Society for Home Building and Savings, 
Judgment directed for interpleader. 

Fosdick, New York City, for 

Carroll, New York City, for defendant. 


PETERS, Tillie Harris, the depositor, opened with the 
Franklin Society for Home Building and Savings known 
received pass book numbered 8151, and thereafter 
various times made deposits. February 25, 1925, she 
the office the society and signed transfer which, when filled 
out, read follows: 


similar decisions see Banking Law Journal Digest (Third 
Edition) 406. 
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8151 3,277.43 Date 2/25/25. 
19/9/7 

dollars, hereby transfer Mrs. Tillie 
Harris trust for Samaritan Hospital the savings shares owned 
with all payments made thereon the Franklin Society for Home 
Building and Savings, represented the membership book No. 8151. 

Mrs. Tillie Harris. 

Address. 

aecept the foregoing transfer, subject the by-laws and regu- 
lations the society. 

Mrs. Tillie Harris, 


Mrs. Harris died June 25, 1927, leaving will dated Novem- 
ber 10, 1925, which made mention the ques- 
tion, but did dispose her entire estate. 

Plaintiff contends that the transfer said account trust was 
never completed; that the transfer initiated merely tentative trust, 
which was revoked the will Mrs. Harris and the 
under which was executed. These testified 
the executor who drew the will, were that asked her, ‘‘What have 
you got?’’ and she answered, ‘‘This all have,’’ the same time 
exhibiting three different pass books, among which was the one 
question, and that about two months prior her death she requested 
him compute the interest the three pass books heretofore men- 
tioned. 

Defendant asserts that the signed transfer card was sufficient 
establish the trust, and that notice the beneficiary delivery 
the pass book was necessary. 

This case cannot classed with the Matter Totten, 
Walsh Emigrant Industrial Savings Bank, 233 512, 135 
897, and Morris Sheehan, 234 366, 23, which 
hold that the making deposit trust creates merely tentative 
trust, the revocation which can shown evidence that the tes- 
tator intended, will later made, dispose the money the 
account. 

Am. St. Rep. 531, the court said: 


trust, there must either explicit declaration 
trust, which show beyond reasonable doubt that 
that infer gift from the form the deposit alone would, the 
great majority cases, and especially where the deposit was any 
considerable amount, impute intention which never existed, and 
defeat the real purpose the 
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Here have not ‘‘to infer gift from the form the deposit 
which inference creates merely tentative trust. have 
not the mere opening account trust for another. have 
here, first, account standing the name the testatrix for seven- 
teen years and then two distinct positive acts the testatrix con- 
nection with that account; the written transfer the account her- 
self trust for the Samaritan Hospital signed testatrix and the 
written acceptance testatrix the transfer, thus constituting her- 
self the trustee the fund. these acts have, the language 
the court the Beaver Case, ‘‘explicit declaration trust, 
which show beyond reasonable doubt that trust was 
intended this case, therefore, the trust does not 
rest upon inference; was actually created the transfer title 
moneys from individual herself trustee designated 
beneficiary and the acceptance the transfer the trustee. Such 
trust gift not revoked any inference drawn from lan- 
guage used the testatrix later indicating she considered the 
moneys her own property. The fact that the trustee kept pos- 
session the pass book consistent with the existence the trust. 

there evidence revocation this explicit gift trust, 
judgment directed favor the interpleader demanded its 
answer. 


SCHOOL FUNDS ENTITLED 
ENTIAL PAYMENT FAILURE 
BANK 


Leach, Superintendent Banking, Battle Creek Savings Bank 
Battle Creek, Supreme Court Iowa, 219 Rep. 


Deposits bank made the treasurer school district 
excess the amount the indemnity bond are without authority 
and wrongful and, upon the failure the bank, the excess en- 
titled preference payment over the other deposits. 


Claim preference against the receiver insolvent bank. The 
preference was allowed, and the receiver appeals. Modified 
firmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 133. 
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Ben Gibson, Des Moines, and Campbell Campbell, Battle 
Creek, for appellant. 
Snell Bros., Ida Grove, for intervener appellee. 


EVANS, J.—The Battle Creek Savings Bank did not open its 
doors after the close business February 19, 1924. The treasurer 
the Independent school district Battle Creek, appellee herein, 
had deposit therein the sum $14,786.62 the time its closing. 
was authorized deposit said bank the sum $10,000 and 
more. that extent had indemnifying bond. April 17, 
1923, deposited therein the sum $12,160.50; and October 20, 
1923, deposited the further sum $11,342.43. $10,000 which 
was properly deposited said bank, claim preference made. 
The excess deposit was without authority and was therefore wrongful. 
Because thereof trust relation arose between the bank and the ap- 
pellee the extent such excess. City New Hampton Leach, 
201 Iowa, 316, 207 348. 

The appellant contends that the appellee estopped from claiming 
trust relation because received interest upon its deposits. The 
fact thus relied estoppel does not appear the record. When, 
where, how, did the appellee receive any interest? Its two deposits 
amounted more than $23,000. checked out its less 
than $10,000. More than $14,000 such deposits remains unpaid. 
True, the statute requires that the depositary bank shall pay per 
cent. interest upon public funds, and this furnishes the only basis for 
the appellant’s contention fact. Clearly the statute was not in- 
tended advance condonation the wrongful deposit public 
funds public officials. find this contention without merit. 

This trust fund was traced into the hands the receiver the 
extent the minimum amount cash hand the bank any 
date subsequent the deposits respectively. There was tracing 
the fund any part thereof into the discounts. February 19, 
1923, the discounts the bank were less $12,000 than they were 
October 20, 1923; and they were less the latter date $25,000 
than they were April 17, 1923. The order the trial court al- 
lowed the preference the full amount $4,786 against the assets 
the hands the receiver. think the preference should have 
been confined the cash fund received the receiver. Under the 
evidence this such preference should established the 
full amount the claim, though the cash that came into the hands 
the receiver exceeded the amount such claim. appears that 
the receiver who was appointed some time March following the 
closing the bank received upwards $9,000 cash; yet con- 
siderable portion this resulted from after 
the closing the bank. The actual cash the bank the close 
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the bank February 19, 1924, was upwards $5,700. The amount 
such however, the opening February 19, 1924, was $4,326.90. 
The hand during the last day more than $1,400. 
manifest therefore that not more than $4,326.90 the trust fund 
had dissipation. The preference therefore should reduced 
this latter amount and should impressed, not upon the assets 
whole, but upon such fund. The importance this qualifica- 
tion that there may other preferences established against the 
same fund and adjustment may necessary between preferred 
claims. this extent the order the district court will modified 
otherwise affirmed. 
Modified and 


SURVIVOR HELD ENTITLED JOINT 
DEPOSIT 


Mardis Steen, Supreme Court Pennsylvania, 141 Atl. Rep. 629 


Mardis deposited sum money bank the name 
assumed Mardis. his signature card was memorandum 
the effect that sums deposited belonged the undersigned deposi- 
tors joints tenants, and that upon the death either the bank 
was authorized deal with the survivor sole and absolute 
owner. After the death Mardis was held that Florence 
Steen was entitled the deposit rather than the estate Mardis, 
the memorandum the signature card expressed intention 
create joint with right survivorship. 


Action Ida Mardis, administratrix Mardis, other- 
wise Benjamin Mardis, deceased, against Florence Steen, other- 
wise Florence Steen, otherwise Florence Steen. Judgment for 
defendant non obstante veredicto and plaintiff appeals. Affirmed. 

Leech, Russell Leech and Philip Shettig, all Edens- 
burg, for appellant. 

Jos. Kintner (of Stephens Kintner), Johnstown, for appellee. 


FRAZER, J.—B. Mardis deposited the First National Bank 
Wilmerding, under date June 1924, the sum $2,798.62, the 
signature card being the name ‘‘B. Morgan Florence 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 355. 
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was admitted that the name Morgan’’ was assumed 
for the purpose Mardis. the signature card there was also the 
following endorsement 


agreed and understood that any and all sums that may from 
time time stand this the credit the undersigned de- 
positors, shall taken and deemed belong them joint ten- 
ants and not tenants common; and ease the death either, 
the First National Bank hereby authorized and directed deal with 
the survivor sole and absolute owner thereof. 

our hands and seals this 30th day May, 1924. 

Attest: Floyd Askin. 

Floyd 
Morgan. [Seal.] 
Steen. [Seal.]’’ 


Additional deposits were made this account from time time 
and the death Mardis, which occurred December 31, 1925, there 
was total balance $4,614.45. week following his death, Flor- 
ence Steen withdrew this entire balance from the account and 
transferred new account her own name. Plaintiff, ad- 
ministratrix Mardis, began action assumpsit against Florence 
Steen, recover the amount received her, the theory that 
the fund belonged decedent and should, consequently, accounted 
for through his estate. Defendant’s affidavit defense claimed owner- 
ship the fund right survivorship. the trial the court di- 
rected verdict favor plaintiff, but subsequently entered judg- 
ment for defendant non obstante veredicto. 

court below, that the fund question belonged Mardis, and the 
argument behalf appellant based the theory that nothing 
was done Mardis which divested him the control and dominion 
over the property, but that all times retained such title thereto 
preclude any theory gift inter vivos. familiar law that 
establish gift inter vivos there must actual delivery the 
subject-matter the gift, such vest present title the donee. 
Where manual delivery not practicable, transfer may made 
assignment other writing token, which will indicate present 
‘intention pass right possession the donee. Whether there was 
title defendant survivor, must depend upon the construction 
the writing the signature card accompanying the bank deposit. 

the Act 31, 1812 Smith’s Laws, 395; Pa. St. 
1920, 12735) the mere fact that joint ownership property 
does not, matter law, give the survivor the entire owner- 
ship the property; but has been held that this legislation limited 
only the legal presumption which formerly and placed re- 


- 
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striction the freedom the parties provide agreement 
otherwise that the right suecession, which existed previous the 
act, should apply. other words, survivorship, incident 
estate held joint tenants, still lawful and the question now 
one intent, and particular words are necessary except that the 
intent expressed with sufficient clearness overcome the presump- 
tion arising from the statute. Leach’s Estate, 282 Pa. 545, 549, 128 
497. 

Leach’s Estate, supra, brother and sister purchased library 
for their joint use under agreement that should remain intact 
and the property the survivor them. was held that this 
agreement vested title the survivor, and that inheritance tax 
could collected the half owned one who died, because did 
not become part the estate, but title vested directly virtue the 
original agreement. 

The fact that the funds were all times subject the check 
either party, did not make the transaction subject the objection 
that the gift was not complete, and was said further Leach’s 
Estate, page 548 (128 497) and also Estate, 289 Pa. 
509, 511, 137 661, that the mere power sever joint tenancy 
not treated property right, but analogous the right 
revocation which does not alter the status the parties. 

The cases relied appellant show the transaction here in- 
volved was mere unexecuted gift inter vivos are clearly distinguish- 
able. Flanagan Nash, 185 Pa. 41, 818, where decedent had 
deposited money the joint name herself and another, under 
stipulation that either the survivor could withdraw the fund, 
was held the transaction constituted neither gift inter vivos nor 
gift mortis causa. However, that case, there was evidence 
agreement, either oral writing, other than the mere fact joint 
deposit. While true the margin the book, opposite the sig- 
natures the depositors there were the words ‘‘either and 
the deposit book had stamped ‘‘either party draw, and 
death either them, the survivor shall have full power with- 
draw the deposit, the same had been duly transferred such 
yet both these memoranda were made officer 
the bank, without evidence that the notations were made pursuant 
direction given decedent. Grady Sheehan, 256 Pa. 377, 100 
950, was also case deposit bank account the joint names 
decedent and his sister. The bank was given paper stating that 
party draw, and death either them, the 
survivor shall have full power withdraw the deposit, the same 
had been duly transferred such This was followed 
the further statement 
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hereby further declare that intention doing is, that 
the event death, the said Mary Sheehan shall have full power 
unconditionally withdraw the said deposit and absolutely 
retain and possess for her own use and benefit, provided, however, 
that much may necessary for the purpose, shall ap- 
plied the payment lawful debts and the expenses incidental 
last illness and 


The court held this paper was testamentary character, and con- 
sequently not effective vest present interest the sister. the 
opinion the court below, affirmed this court appeal, was 
said however (page 379 951] 


may conceded that the full control which one has over his 
personal property includes the right such joint ownership 
and survivorship either for consideration gift.’’ 


the present case have, addition the fact joint 
count being opened, express agreement creating joint tenancy, 
and authorizing and directing the bank deal with the survivor 
sole and absolute owner The agreement under seal, which 
imports consideration. Grady Sheehan, 256 Pa. 377, 380, 100 
950. Whether view the transaction gift the creation 
joint ownership based valid consideration, agreement 
which, under the decisions above mentioned, the parties had right 
make, and the language used the memorandum accompanying 
the deposit expresses with sufficient clarity the intention create 
joint tenaney with right survivorship. 

The judgment affirmed. 


PLEDGE BANK’S ASSETS HELD VOID 


Porter Canyon County Farmers’ Mutual Fire Insurance Co., Su- 
preme Court Idaho, 263 Pac. Rep. 632 


bank, while insolvent, deposit from fire insur- 
ance company and delivered such company security for the 
deposit some its assets, consisting certain warrants. This 
was done violation statute providing that shall unlaw- 
ful for any bank pledge any depositor any its real per- 
sonal property security for any deposit. Subsequently the bank 
was closed and the state commissioner the department finance 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 1039. 
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brought action recover the assets pledged the insurance 
was held that such pledge was void and that the 
commissioner was entitled recover the pledged assets even though 
the insurance company’s deposit had not been returned it. 


Action Porter, State Commissioner the Department 
Finance, against the Canyon County Farmers’ Mutual Fire Insur- 
ance Company, recover warrants pledged secure deposits. From 
judgment for defendant, plaintiff appeals. Reversed and remanded. 

Seatterday Stone, Caldwell, for appellant. 

Ben Dunlap, Caldwell, for respondent. 


BAILEY LEE, J.—On November 16, 1925, the Western Com- 
mercial Bank Caldwell, while insolvent deposit from 
defendant, Canyon County Farmers’ Mutual Fire Insurance Com- 
pany, and delivered such company security therefor $20,411.81 
worth its assets consisting certain warrants. December 23d 
following the bank closed, and was placed the hands the com- 
missioner the department Demand for the surrender 
the warrrants was made upon the insurance company, which demand 
having been refused, the commissioner sued for their recovery, or, 
lieu thereof, their face value together with accrued interest. The de- 
fendant insurance company demurred generally and upon the three 
special grounds that the court had jurisdiction the defendant’s 
person the subject-matter, that plaintiff had legal 
sue, and that plaintiff was estopped maintain this action, ‘‘for the 
reason that appears from the face the complaint that seeks 
assignee one the parties the contract referred and pleaded 
the complaint relieved from the performance contract 
fully defendant the ground that said contract ultra 
vires and beyond the authority his assignor.’’ 

are called upon consider only the merits the general de- 
murrer and the plea estoppel. Section chapter 133 the 
Idaho 1925 Session Laws provides: 


for Deposit Prohibited. shall unlawful for 
any bank pledge, mortgage hyphothecate any depositor any 
its real personal property security for any deposit and any 
pledge, mortgage hyphothecation made violation thereof shall 
provided, however, that this provision shall not apply 
any deposits moneys the United States and funds de- 
posited with the provisions any depository act 
this state, the United States.’’ 


This enactment clearly declares policy prohibiting prefer- 
ences favor one depositor over other depositors and general cred- 
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itors bank. contended that contract made violation 
this statute merely illegal and not void, since its invalidity not 
terms and, such being the case, the law will leave the parties 
where finds them. the nature contract undertaken de- 
fiance direct legislative inhibition, have found nothing more 
than the language employed Swanger Mayberry, Cal. 
91, where page the court said: 

general principle well established that contract founded 
illegal consideration which made for the purpose fur- 
thering any matter thing prohibited statute, aid assist 
any party therein, void. This rule applies every contract which 
statute, the ground public 

This invalidity vitiates the contract between the immediate parties. 
Cal. Juris. 150, 106, citing copious authorities. Other authorities 
holding such contracts void are especially Black Interpretation 
Laws (2d Ed.) 87; Endlich Interpretation Statutes, 640, 
449; Barton al. Port Jackson, Barb. (N. Y.) 397; Peo- 
ple Board Supervisors, 122 Ill. App. 40; Swing Sligo Furnace 
Co., 133 Ill. App. 216; Hirning Toohey, 496, 207 
462; Julius 113 237 605; Pulitzer Pub. Co. 
MeNichols, 170 Mo. App. 709, 153 562; Pinney First National 
Bank, Kan. 223, 119, Ann. Cas. 331; Robertson Hayes, 
Ala. 290, So. 674; Territt Bartlett, Vt. 183; Siter Sheets, 
Ind. 

Defendant urges that the instant case presents the well-recognized 
exception that, where the statutory prohibition found statute, 
the purpose which the regulation business, the courts will treat 
the contract valid, unless manifestly the intention the statute 
make void. This rule was announced Vermont Loan Co. 
Hoffman, Idaho, 383, 314, 509, Am. St. Rep. 
186, but that case the doing the particular business was not 
itself prohibited. The statute imposed condition precedent the 
taking out license, and declared the falure mis- 
and the court upholding the contract directly declared that 
would not have done so, had the business itself been terms pro- 
hibited. The rule clearly enunciated Endlich Interpretation 
Statutes, 651, where, after stating it, the writer says: 

would seem clear that cannot apply where there 


express prohibition the act contract, either for the protection 
the revenue for any other 


The most ably discussed Sunflower Lumber Co. 
Turner Supply Co., 158 Ala. 191, So. 510, Am. St. Rep. 20. 
has been held that, even the absence statute prohibiting it, 
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bank cannot pledge its assets secure depositor; such act being 
Co., 153 Ky. 566, 156 160, (N. 8.) 950, Ann. Cas. 
1915C, 166; Divide County Baird (N. D.) 212 236, 
296. The reason underlying these two strong cases may reduced 
the proposition that bank organized under statute permitting 
business terms and conditions and subject liabilities pre- 
the statute has power pledge its assets secure de- 
posit where such power not awarded law. having 
been determined that the contract pledge was void, remains 
what right, any, the commissioner had maintain the 
suit. The defendant company adroitly argues that the com- 
missioner stands the shoes the bank, and, not having rescinded 
offered return defendant’s deposit, estopped demand relief. 
other words, the parties being pari delicto, the law will not aid 
the one against the other. The fallacy the argument once 
evident. While true, was said State City Sapulpa, 
Okl. 550, 160 489, that, ‘‘where the bank commissioner assumes 
possession state bank, does not take the assets thereof for 
value and without notice, but subject all claims and defenses that 
might have been interposed against the bank had continued under 
its this cannot serve defeat equities su- 
perior those parties asserting the particular defense. Under the 
laws this state, the commissioner stands trustee protect the 
rights all claimants, particularly those depositors and general 
Under the law, the right the defendant can only that 
general depositor such; can acquire greater right than 
that inuring any other general depositor such. Such equity 
may claim under its pledge agreement rests upon nullity, out- 
lawed contract, and would work injury every other depositor 
its own Furthermore, ‘‘the doctrine estoppel has appli- 
cation contract void because violates express mandate the 
law the dictates publie Cal. Juris. 150, There 
place here for the doctrine that the law will leave the parties 
where finds them. The basis such rule that the courts will 
not aid reward wrongdoer. The depositors whom the commis- 
sioner represents have done wrong. was said Divide County 
Baird, supra, ‘‘Shall they punished for the misdeeds the 
guilty?’’ informing this cited case, and similar the case 
bar, that feel constrained quote from length. There 
bank had unlawfully pledged its assets secure county deposits; and, 
the court reviewing this very contention, said: 


said that this court must leave the parties the illegal con- 
tract where finds them, and that the receiver will not permitted 
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recover the securities. left where and found precisely 
all the county can desire—with the illegally obtained collateral its 
possession. some way, which does not clearly appear, the receiver, 
although represents the depositors and his duty protect 
their interests, supposed estopped from recovering the pos- 
session unless first pays the money, ‘deposit,’ which the bank 
received the time when and the county entered into the unlawful 
arrangement. appears that this position fails take note 
officer the appointing him, yet, the same time, repre- 
sents the and stockholders the corporation more than 
merely theoretical sense. Viewed from this standpoint, 
his status such that his duty vindicate and protect the rights 
the depositors. Under the law, they have the legal right de- 
mand that the assets the bank shall not pledged secure fa- 
vored depositors. When the wrong was done, they were 
powerless speak prevent it; now officer the court charged 
with the duty protecting their interests. Shall say him that 
there remedy whereby the innocent may protected from the 
said that the court, after finding the injury, can only slap the de- 
funet bank and the delinquent county the wrist, and say the 
depositors: ‘We must leave you where find you; noth- 
ing, because the transaction illegal, and you have not returned 
something which, not you, but the bank got from the plaintiff.’ 


the same spoke the court Commercial Co. 
Citizens’ Co., supra, observing: 

well known that good statements assets induce people 
deposit their money banks making such statements. would 
crowning act injustice hold that deposits, this induced, are 
nevertheless off from sharing these assets, until some unknown 
favored few, who have been secretly secured, are satisfied.’’ 


Were defendant’s contention sustained the purpose the statute 
would defeated. Once the parties were successful executing their 
unlawful scheme, the victims the legal fraud, although they were 
also the beneficiaries the statute which had been flouted, would 
helpless. them the statute would have been wholly abrogated, 
and the Legislature made laughing must therefore follow 
that the defendant cannot retain the assets which the bank attempted 
and thereby sorely defraud the very persons for whose 
protection the statute was enacted. Citizens’ State Bank, First 
National Bank, Kan. 109, 157 392, 1917A, 696; Julius 
Waleott; Hirning Toohey; Divide County Baird; Commercial 

The complaint stated cause action, and the demurrer should 
have been overruled. Judgment reversed, and case remanded; costs 
appellant. 


~ 
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CHECK REGARDED PAYMENT THOUGH 
UNCOLLECTED 


Litchfield Reid, Supreme Court North Carolina, 141 Rep. 
Rep. 543 


The payee check deposited January 3rd bank 
which presented sent direct the bank which was 
drawn, through correspondent banks. The drawee marked the 
check paid and charged against the drawer’s account. Janu- 
ary 13th the drawee failed without having remitted. was held 
that, because this negligent method collection, the debt for 
which the check was given was paid and the drawer was discharged 
any further liability. 


Action Litchfield against Reid, Sheriff Washing- 
ton County, and others. From judgment dissolving temporary 
restraining order and dismissing the action, plaintiff appeals. Judg- 
ment set aside permit new trial. 

Action restrain and enjoin defendant Reid, Sheriff 
Washington County, from selling property plaintiff, for the 
tion taxes for the year 1924. 

Plaintiff alleges that paid his taxes for the year 1924, Janu- 
ary 1925, check, and that said check was duly paid, presenta- 
tion, the bank which was drawn. Defendant denies the al- 
legation that said check has been paid; contends that plaintiff’s 
taxes for the year 1924 have not been paid check alleged 
otherwise. 

From judgment, the close all the evidence dissolving the tem- 
porary restraining order, which had been continued the hearing, 
and dismissing the action, plaintiff appealed the Supreme Court. 

Ward Grimes, Washington, C., for appellant. 

Van Martin, Plymouth, for appellees. 


CONNOR, J.—The amount assessed against plaintiff taxes for 
the year 1924 Washington County was $366.66. January 
1925, plaintiff drew his check, payable Peele, order, the 
United Commercial Bank Plymouth, C., for said sum. 
Peele, payee said check, was deputy sheriff Washington 
County, residing Creswell, C., and such deputy sheriff was 
duly authorized defendant Reid, sheriff said county, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1028. 
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collect said taxes. The said check was delivered plaintiff said 
Peele, and was accepted the said Peele payment said 
taxes, immediately after was drawn. Upon the delivery him 
said check, the said deputy sheriff gave plaintiff the sheriff’s receipt, 
taken from the tax books, for said taxes. 

Peele, payee said check, indorsed the same, and deposited 
his January 1925, with the Bank Creswell. was 
thereafter duly presented the United Commercial Bank Plymouth, 
C., the drawee bank, for payment. the time the check was 
drawn plaintiff, and also the time was presented for payment, 
plaintiff had deposit with the drawee bank sum excess the 
amount the check. The check was charged the account plain- 
tiff the drawee bank, and the end the month was returned 
him, with other canceled checks. His bank statement showed that 
the amount the check had been deducted from his deposits. The 
when thus returned plaintiff, addition the indorsement 
Peele, the payee, bore the indorsements the Bank 
Creswell, dated January 1925, the Virginia National Bank, Nor- 
folk, Va., dated January 1925, and the Wachovia Bank Trust 
Company, dated January 1925. The check was also stamped 
perforated follows: 1/13/25.’’ was admitted that this 
stamp perforation was made the United Commercial Bank, upon 
which the check was drawn. 

January 13, 1925, the United Commercial Bank Plymouth 
closed its doors, and ceased business. was thereafter declared 
insolvent, and receiver has been duly appointed for it. about 
February 1925, Peele was notified the Bank Creswell 
that plaintiff’s which had been deposited him with 
January 1925, had not been paid the drawee bank, upon presenta- 
tion, and that his account with said Bank Creswell had been charged 
with the amount said check. Defendant Reid, sheriff 
Washington County, thereafter advertised property for sale 
for the collection his taxes for the year 1924, upon his 
that said taxes had not been paid. Pending the advertisement, this 
action was begun plaintiff restrain the said sheriff from selling 
his property, upon his contention that had paid his taxes his 
check payable Peele the United Commercial Bank Ply- 
mouth. These respective contentions present the question whether 
plaintiff’s given him and accepted defendant’s deputy 
payment plaintiff’s taxes for 1924, has been paid the drawee 
bank. 

Upon the the evidence tending show the facts 
hereinabove stated, the was opinion that plaintiff was not 
entitled the relief demanded this action, and accordance with 
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said opinion rendered judgment dissolving the restraining order and 
dismissing the action. Plaintiff excepted the judgment, and, upon 
his appeal this court relies upon his assignment error based upon 
this 

The burden the issue raised the pleadings this action, in- 
volving the question whether plaintiff has paid his taxes for the 
year 1924 upon the plaintiff. The evidence offered him the 
trial was sufficient sustain this burden. tends show that the 
check which gave the deputy sheriff, and which the said deputy 
sheriff accepted payment his taxes, was paid the bank 
which was drawn. true that appears that the bank closed 
its doors the day the check was marked There evi- 
dence tending show whom the check was presented the drawee 
bank for payment, nor whom the payment was made. The check 
was indorsed the payee without restriction and thereafter trans- 
ferred the indorsement the Bank Creswell, which was not the 
holder the check the date its presentment for payment. The 
last indorsement was, any bank order.’’ Nor there 
evidence tending show how the check was paid—whether money 
check draft drawn the bank. the absence evidence 
tending show payment otherwise, inference fact is, least, 
permissible that was paid money some bank the holder 
thereof. There was error holding that the evidence was not suffi- 
cient submitted the jury upon plaintiff’s contention that the 
check was paid the drawee bank and that had thereby paid his 
taxes for 1924. 

The questions decided Federal Land Bank Columbia Bar- 
row, 189 303, 127 and Graham Warehouse, 189 
533, 127 540, are not presented upon this record. The 
questions decided these cases arise only where there evidence 
tending show that the drawee bank accepted the check its de- 
positor for payment, and undertook pay the same, not with money, 
but with its check draft upon another bank, which thereafter failed 
refused pay the same. both the cited cases, the check draft 
the drawee bank, given payment its depositor’s was 
not paid the bank which was drawn, and the question pre- 
sented for decision was whether not the depositor’s check, upon 
the facts each case, had been paid. Graham Warehouse, 
said the opinion for the court: 

any event, the commencement this action, plaintiff was 
indebted Lawson the sum $219.60, either because the amount 
his deposit has not been paid, or, was paid, has been 
subrogated the rights the American Exchange National Bank 


and the check, which includes the preceeds the collection 
Lawson’s check, payable Weinstein.’’ 
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Federal Land Bank Columbia Barrow was held that 
plaintiff, the payee the check, could not recover the action 
foreclose mortgage because had defendant’s check pay- 
ment the note secured the mortgage, and had failed exercise 
due diligence presenting the check the drawee bank for payment. 
Morris Cleve, 193 389, 162, was held that plain- 
tiff could not recover the note which defendants had 
upon the facts alleged the complaint plaintiff was not the 
holder the note. said the opinion that case: 


immaterial whether said check has fact been paid the 
Bank Vanceboro, which was drawn, not; the Bank Wash- 
ington, holder said check, has not been paid, can alone re- 
defendants drawers the check, the amount due thereon.’’ 


The liability its bank, which has accepted for col- 
lection and deposit its customer’s check drawn another 
bank, from which has accepted payment said check, check 
draft still another bank, discussed with full citation au- 
thorities Barnes Trust Co., 194 371, 689. 

the instant case there allegation negligence the part 
the payee any subsequent holder the check, with respect 
its presentation the drawee bank for payment. The check was 
issued January 1925; was presented for payment before 
January 13, 1925; when the check was accepted for payment the 
drawee bank was charged the account the drawer, and sub- 
sequently returned him stamped perforated, 
There evidence tending show what disposition was made 
the drawee bank the amount charged its depositor, the drawer 
the check, account the same. Upon the shown the evi- 
dence, plaintiff has concern such disposition. The jury might 
have found from the evidence that the proceeds the check were paid 
the holder the check, who presented for payment, and who had 
the right, chose exercise it, demand money for said check. 
There evidence that said check was presented ‘‘by through 
any Federal Reserve Bank, post office, express company any 
respective agents thereof.’’ vol. 220 (aa) formerly section 
chapter 20, Laws 1921, North Carolina, therefore has 
application this case, nor the well-considered decision the 
Cireuit Court Appeals, Fourth Cleve al. Craven 
Chemical Co. al., (2) 711, authoritative upon the question 
here presented. 

There error the judgment dissolving the restraining order 
and dismissing the action, upon the ground that upon all the evidence 
plaintiff not entitled recover. The issue whether the plain- 
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tiff had paid his taxes for the year 1924, involving the question 
whether his check given and accepted payment same was paid 
the drawee bank, should have been submitted the jury, with ap- 
propriate instructions. 

The judgment set aside order that there may new trial. 


PAYMENT CHECK SIGNED DIRECTOR 
CORPORATION AND PAYABLE 
HIS ORDER 


Susquehanna Line, Inc., Auditore, New York Supreme Court, 229 
Supp. 181 


Where bank pays check signed the name corporation 
officer director the corporation and payable the 
officer director and the proceeds the check are misappropriated 
the bank will liable the corporation for the amount the 
check had knowledge the misappropriation the sur- 
rounding were such put the bank upon inquiry. 


Action the Susquehanna Line, Ine., against Frank 
Charles Apfel, the Irving Bank-Columbia Trust Co., and another. 
From much the judgment adjudges that defendants Apfel and 
Irving Bank-Columbia Trust Co. have judgment the issues against 
plaintiff, plaintiff appeals. Judgment, far adjudges that de- 
fendant Irving Bank-Columbia Trust Co. have judgment the issues 
against plaintiff reversed the law and facts, and new trial granted, 
and other respects affirmed. 

Edward Wilson, New York City (John Kean, Brooklyn, 
the brief), for appellant. 

Alfred Nathan, New York City, for respondent Apfel. 

Stuart Benton, New York City (Guthrie Plante, New 
York City, the brief), for respondent Irving Bank-Columbia 
Trust Co. 


HAGARTY, J.—The plaintiff seeks hold liable the defendant 
Irving Bank-Columbia Trust Co., banking corporation, for the 
version its funds the defendant Frank Auditore, upon the theory 
that Auditore, the payee and one the signers the check 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 1013. 
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director the plaintiff, converted his own use the amount paid 
upon the check and the trust company transmitted him Paris, 
France. Auditore converted the funds. The bank liable 
had knowledge that Auditore was diverting about divert 
funds the plaintiff corporation, there were surrounding facts 
and which the bank had knowledge, indicating that 
the transaction involved conversion, charging with the duty 
inquiry. Fidelity Deposit Co. Maryland Queens County Trust 
Co., 226 225, 123 370; Bischoff Yorkville Bank, 218 
106, 112 759, 1916F, 1059; First National Bank 
398, 139. The jury rendered its verdict favor the 
respondent trust company, and the plaintiff appeals. 

are the opinion that the exclusion the trial court the 
papers the action brought Guisippina adminis- 
tratrix the estate Joseph Auditore, plaintiff, against Frank 
Auditore and the plaintiff this action and others defendants, for 
and perpetually restraining the defend- 
ants, their agents, employees and depositaries, including the defendant 
bank this action, upon whom they were served, from transferring 
the fund here involved, was error. The subsequent modification the 
contained the order show cause did not lessen the 
effect the liability with which the defendant bank was charged 
the result the information which from the papers served 
davits the action not essential the determination 
this appeal. Suffice say that they contained information that 
the plaintiff that action was pressing claim the fund here in- 
volved, charging that was the product transactions with other 
corporations which plaintiff’s was stockholder, and that 
the defendant Frank Auditore was endeavoring convert his 
own use. The statement the respondent bank its brief that 
exception was taken the these papers not borne out 
the record. 

The certificate signed the vice-president and secretary, dated 
the 21st March, the effect that the corporation had adopted 
resolution that the defendant bank was authorized honor instru- 
ments when signed those therein named, inquiry the 
issue the disposition the proceeds, even drawn 
the individual order any signing officer tendered payment 
his individual did not, matter law, relieve the 
defendant trust company from liability under the rule enunciated, 
especially appeared affirmatively that such resolution was 
adopted the The records the corporation the 
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meeting March 19, 1923, were offered evidence, and they are con- 
that another resolution entirely different wording and im- 
port, covering the deposit, was adopted the corporation. Clearly 
the was false. The document further certified that: 


tion limiting the power the board directors pass the foregoing 
resolutions and that the same are conformity with the provisions 
said charter and by-laws.’’ 


This was most amazing instrument. Respondent bank contends 
that was justified the certificate having been 
legally executed under due form, since was executed under seal and 
authenticated the plaintiff’s vice-president and secretary, and cites 
Quackenboss Globe Rutgers Fire Ins. Co., 177 71, 
223; United Surety Co. Meenan, 211 39, 105 106; Imbrie 
Schlicht Combustion Process Co., 130 App. Div. 675, 115 
333; Traitel Marble Co. Brown Bros., 159 App. Div. 485, 144 
562. carry this respondent’s argument its logical con- 
clusion, such resolution therein certified justified the bank and 
relieved from liability, had gone the extreme extent par- 
ticipating conversion the plaintiff’s funds. Those went 
further than recognize the common-law rule that instrument 
under the seal corporation, attested the signatures its ex- 
ecutive officers, was prima facie the instrument the corporation. 
lies with the party objecting the execution such instru- 
ment show that the seal was affixed surreptitiously improperly. 
Traitel Marble Co. Brown Bros., supra, was written: 


general proposition holds true that persons dealing with the 
officers and agents corporation are bound take notice that their 
powers are derived from statutes, by-laws, usages which more 
less define the extent their authority, and doubtful cases one 
must his peril himself with the exact extent that au- 
illustrations this rule see First Nat. Bank Ocean 
Nat. Bank, 278, 291 [19 Am. Rep. Alexander Cauld- 
487, 491, 492 [21 1015]; Jemison Citizens’ Savings Bank, 122 
135, 141 [25 264, 708, Am. St. Rep. 482].’’ 


While recognize the authority the officers sign certificates, 
are the opinion that the contents the instrument itself, coupled 
with the information acquired from the papers, was evi- 
dence notice the defendant bank that the transaction involved 
suspicious and put upon inquiry determine whether 
not the resolution was authentic before honoring the check. pre- 
sented question fact for determination the jury. 

The liability respondent Apfel depends solely upon whether 
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not participated the conversion, authorized directed it, 
acquiesced it, when either knew, the exercise reasonable 
should have known, and prevented it. Arthur Griswold, 
only evidence connecting this defendant with the transaction that 
the witness Stockham, director the plaintiff, who testified that 
told Apfel that was going send the money Auditore before 
did it. This Apfel denied. The only question fact upon which 
Apfel’s liability could predicated was decided the jury adversely 
the plaintiff. If, therefore, this defendant had knowledge the 
intended conversion, the absence proof that the 
exercise reasonable could have prevented the loss, that 
failed perform his duty exercising the authority possessed 
prevent the loss, the error the trial court excluding the 
Parascandola papers was not material him. 

much the judgment adjudges that defendant Irving Bank- 
Columbia Trust Co. have judgment the issues against the plaintiff 
reversed the law and the and new trial granted, with 
costs appellant abide the event. all other respects the judg- 
ment affirmed, without costs. 

Judgment, far adjudges that defendant Irving Bank- 
Columbia Trust Co. have judgment the issues against the plaintiff, 
reversed upon the law and the facts, and new trial granted, costs 
appellant abide the event. all other respects the judgment 
affirmed, without costs. 


NATIONAL BANK CONSOLIDATING WITH 
TRUST COMPANY MAY CONTINUE 
ACT ADMINISTRATOR 


Petition Worcester County National Bank Worcester, 
Parsons’ Estate, Supreme Judicial Court Massa- 
chusetts, 161 Rep. 797 


Where national bank appointed administrator estate 
and subsequently consolidates with trust company under the 
national bank’s charter, the national bank may continue act 
administrator, notwithstanding the consolidation. 

The mere fact that national bank changes its name under 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 377. 
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authority granted statute does not deprive the bank the 
right act administrator the estate deceased person 
under previous appointment. 


Petition the Worcester County National Bank Worcester, 
accountant, for the allowance second and final account ad- 
ministrator the estate Shubel Parsons. reservation and 
report from the probate court. Decree allowing account. 

William Forbes, Worcester, for petitioner. 


RUGG, J.—This reported finding material, facts 
for determination the full court the question law whether 
the petition entitled render the The relevant facts are 
that the Merchants’ National Bank Worcester, located Worcester 
the county Worcester this commonwealth, national bank or- 
ganized under the laws the United States, was appointed October, 
1924, administrator the estate the decedent and qualified 
giving bond. change the administration disclosed the 
records the appointing court. certificate the comptroller 
the currency dated June 27, 1927, appears that the directors and 
shareholders the Merchants’ National Bank Worcester and the 
directors and shareholders Fitchburg Bank Trust Co., 
poration organized under the laws this commonwealth and doing 
business Fitchburg said county were consolidated 
under the charter the Merchants’ National Bank Worcester and 
under the corporate title Worcester County National Bank 
Worcester, and that the consolidation was approved, all compliance 
with Act Congress entitled, ‘‘An act provide for the con- 
solidation national banking approved November 
amended Act Congress approved February 25, 1927, 
191, Stats. Large, part 1224, 1225, adding thereto 
consolidated with national banking association under the charter 
such national banking association upon specified terms. 
vided section that all the rights, franchises and in- 
terests such state bank, consolidated, and every species 
property, shall deemed vested the national banking associa- 
tion into which consolidated, and that such consolidated national 
banking association shall hold and enjoy the same. 

The original appointment the national bank administrator 
was authorized law. was valid when made. provided 
172, 52, that trust organized under the laws this 
commonwealth may appointed administrator the estate 
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deceased person and other fiduciary positions. Act Congress 
approved September 26, 1918, 177, Sts. Large, 968, 
amending the Federal Reserve Act December 23, 1913, §11 
(k), Sts. Large, 262 (12 USCA 248 [k]), interpreted 
First National Bank Bay City Fellows, 244 416, 
Ct. 734, Ed. 1233, A., 1918C, 283, Ann Cas. 1918D, 1169, 
and Burnes National Bank St. Joseph Dunean, 265 17, 
Ct. 427, Ed. 881, the courts this commonwealth are re- 
quired appoint national banks such fiduciary positions upon the 
same conditions they would appoint trust companies organized un- 
der the laws this commonwealth, although authority make 
such appointment found the statutes enacted the General 
Court this commonwealth. course recognize the binding 
force these decisions the Supreme Court the United States. 

necessary for the decision this case determine whether 
the trust company lawfully could consolidate with the national bank, 
because are opinion that the legal obligation the national bank 
appointed the court administer this estate not any respect 
impaired what has taken place with respect consolidation with 
the trust company under said section national bank has not 
been extinguished, dissolved essentially altered the form 
solidation under said section whether that consolidation treated 
lawful and effective unauthorized and futile. Plainly, 
the latter, the obligation the national bank administer the 
estate remains full That obligation, lawful its inception, 
has not been diminished, enhanced changed thereby any more than 
would any other ultra vires act the national bank. the 
consolidation treated lawful and the national bank 
the corporation now existing and operative. the terms said 
section the consolidation was ‘‘under the charter’’ the national 
bank. That bank has continued exercise all its without 
modification, under the same charter, the same manner and under 
the same legal sanctions and authorization since the consolidation 
before. new charter has been issued it. The certificate ap- 
sense new modified charter. more than formal expres- 
sion the the curreney his approval the con- 
solidation. The corporate identity the national bank has continued 
unaffected anything connection with the consolidation. Its cor- 
porate existence under the same charter, subject the same laws, and 
owing fealty the same jurisdiction, has persisted without change. 

Its financial may have been increased diminished 
the addition the assets the trust company and the assumption 
its debts, but its obligations and duties, not arising out the con- 
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solidation, abide full and effect there had been con- 
solidation. Among the duties and obligations which endure undis- 
turbed the consolidation the trust continue and finish the ad- 
ministration the estate the decedent. 

The simple change name the national bank did not disturb 
its corporate identity continuity existence, which has remained 
uninterrupted. See Act Congress May 1886, 73, §2, 
Sts. Large, (12 USCA 30). 

The ease bar distinguishable from Na- 
tional Bank Boston, Petitioner, 249 Mass. 440, 144 443 
(certiorari denied, 266 617, Ct. 98, Ed. 470), where 
was held that the right appointed executor under will, where- 
trust company organized under our laws, was named executor, 
did not pass consolidated national bank consisting two national 
banks consolidated under said chapter 209, Sts. Large, 
1043 (12 USCA 33), into one the constituent national banks 
which consolidation the trust company named executor had been 
converted under Rev. Sts. 5154 (12 USCA 35). also 
distinguishable from National Bank Bos- 
ton, Petitioner (Mass. 1927) 158 780, where, with reference 
the same conversion trust and consolidation national 
banks, was held that such consolidated national bank was not en- 
titled account the court probate trustee under appoint- 
ment the trust company trustee. those decisions there was 
full the requirement the Act Congress Septem- 
First National Bank Bay City Fellows, 244 416, Ct. 
734, Ed. 1233, 1918C, 283, Ann. Cas. 1928D, 1169, and 
Burnes National Bank St. Joseph 265 17, 
Ct. 427, Ed. 881, the effect that courts this commonwealth 
must appoint national banks certain fiduciary positions upon the 
same conditions they would appoint local trust companies; but 
was determined that the courts the particular dis- 
closed had right adjudicate and determine upon new petition, 
whether the particular national bank conformed the general stand- 
ards demanded the laws and established practice this 
wealth for the appointment executors and similar fiduciaries, and 
that such trust did not pass right from the state trust com- 
pany the consolidated national bank without the approval the 
eourt. That principle not applicable the case bar, where the 
national bank originally appointed the trust has maintained un- 
broken and unchanged identity corporate existence the adminis- 
tration the trust reposed administer the estate the de- 
cedent. 
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not necesary the validity, effect the pro- 
vision said section that the consolidated national bank shall hold 
and enjoy ‘‘the right trustee, executor, any 
other fiduciary capacity the same manner and the same extent, 
was held and enjoyed such state bank consolidated 
with such national banking That question not in- 
volved the narrow issue here presented. that provision should 
from the other portions the act, which may independ- 
ently. That provision not connected with and dependent upon 
other clauses the act consitute essential factor the whole. 
The apparent intent the Congress expressed other parts the 
act may without impairment even this provision 
stricken down. The dominant purpose the act was permit the 
direct consolidation state bank bank the District Colum- 
bia with national bank, something not theretofore permitted. That 
main design would not affected vital aspect even this purely 
incidental provision were held nugatory. Huntington Worthen, 120 
97, Ct. 469, Ed. 588; International Text Book Co. 
(N. 8.) 493, Ann. Cas. 1103; Warren Mayor and Aldermen 
Charlestown, Gray, 84, 98, 99. Lawton Spinning Co. Common- 
wealth, 232 Mass. 28, 32, 121 518. 

Our that the petitioner entitled render the 
count. has been found that the proper form and 
should allowed the County National Bank Wor- 
entitled render the account. follows that decree should 
entered allowing the account. 

Ordered accordingly. 


PRESENTMENT CHECK FOR CERTIFICA- 
TION NOT SUFFICIENT CHARGE 
DRAWER WITH LIABILITY 


Wachtel Rosen, New York Supreme Court, 228 Supp. 476 


check must presented for payment order charge the 
drawer with liability. action the holder against the 
drawer, the holder shows merely that the presented for 
certification, which the bank refused, will not permitted 
recover. 

NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1062. 
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Action Freda Wachtel against Zara Rosen and another, 
executors the last will and testament Arthur Wachtel, de- 
From order granting defendant’s motion dismiss the 
complaint the ground that does not state facts sufficient con- 
stitute cause action (129 Mise. Rep. 749, 221 710), 
plaintiff appeals. Affirmed, with leave plaintiff plead over. 

Barron, Rice Rockmore, New York City (George Hal- 
perin, New York City, counsel, and Daniel Katz, New York 
City, the brief), for appellant. 

Carter, Ledyard Milburn, New York City (Sidney Da- 
vidson, New York City, counsel, and William Stanley, 
New York City, the brief), for respondents. 

FINCH, J.—This was motion dismiss the complaint 
tion the holder check against the drawer because failure 
allege that the holder had presented the check for payment the 
bank upon which was drawn. place such allegation, the 
plaintiff alleged that the check had been presented for certification, 
which the bank had refused, and therefore the payee sought hold 
the drawer the check. The learned court Special Term granted 
the motion dismiss the complaint, and the plaintiff appeals. 
majority this court agree with the holding the court Special 
Term. The question upon this appeal is, therefore, whether the hold- 
check may demand right certification from the bank 
upon which the check drawn, and, upon its refusal certify, 
hold liable the maker upon the ground that thereby the check has been 
dishonored. 

The right check has never been part the 
contract between the maker the check and the payee, common 
law. reason for this that certification checks 
paratively recent origin, and the content the contract between 
maker and payee check was settled and clearly defined before the 
now prevalent practice certification arose. Certification 
known when Byles wrote his treatise. Story does not mention it. 
1862, when Parsons wrote his great work, the subject was dealt with 
very briefly. The modern writers, Bigelow, Morse, and Redfield, 
the other hand, treat the subject length. Daniel Negotiable In- 
struments (6th Ed.) Farmers’ Mechanies’ Bank Kent 
County Butchers’ Drovers’ Bank, 425, Judge Brown 
said, 1863: 


assume that the practice having the drawee mark and 
upon the face the check, that good for the sum therein ex- 
pressed, recent origin, for find nothing said the early 
writers, and but few reported cases where the practice referred to. 
is, however, the present day, prevalent custom.’’ 
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Mr. Justice Swayne, Merchants’ Nat. Bank State Nat. Bank, 
Wall. 648, Ed. 1004, said: 


practice certifying checks has grown out the business 
needs the 


And then attention the fact that the average daily 
amount such checks use the city New York alone, even 
the time which wrote, was not less than $100,000,000. The 
comparatively recent origin the certification checks appears, 
therefore, one the main reasons why certification not at- 
tribute the contract which the holder may enforce. 

Another equally effective reason lies the inherent nature 
check. the ordinary course business, check instrument 
which does not for acceptance, but for presentment and immedi- 
ate payment within reasonable time. Even slight delay present- 
ment for payment check the holder, causing damage the 
maker, may discharge the latter. Sulsberger Sons Co. America 
Cramer, 170 App. Div. 114, 155 775; Negotiable Instru- 
ments Law, 322. Morse Banks and Banking (5th Ed.) 404, 
said: 

not instrument which the ordinary course 
business for acceptance. The holder can never claim 
his legal right. can present for payment, and only for pay- 
ment. 


the other hand, when had place pre- 
sentment for payment, instrument created which may circulate 
money. Merchants’ Nat. Bank State Nat. Bank, supra, 
said: 


him for all the purposes money. They enable the holder 
keep convey the amount specified with 


That the nature the instrument changed 


also, not only common law, but the Negotiable 


Instrument Law, that the drawer once discharged certifi- 
cation. 


the second place, the holder, taking certificate the 
check, instead payment, discharges the drawer,’’ Daniel Ne- 
gotiable Instruments (6th Ed.) 1604. 


See, also, Negotiable Instruments Law, 324; Davenport Pal- 
mer, 152 App. Div. 761, 796. 
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While there are few direct decisions the point, the textbook 
writers are practically unanimous holding that certification 
not right upon which the holder may insist. Daniel 
Negotiable Instruments (6th Ed.) 1797, said: 


check being always payable immediately demand, the holder 
only present for payment, and the bank only fulfill its duty 
its depositor paying the amount demanded. other words, the 
holder has right demand from the bank anything but payment 
the check. And the bank has right, against the drawer, 
anything else but pay Oyster Fish Co. National Lafayette 
Bank, Ohio St. 106, 833. 


Brady Bank Checks (2d Ed.) 389, said: 


holder check entitled present for payment only, 
and the bank which drawn under obligation the drawer 
pay upon presentment. When the check presented, the bank 
presumably ready pay it, provided regular and there are 
sufficient funds deposit for that purpose. the holder requests 
instead payment, enters into new contract with 
the bank, and one which was not within the contemplation the 


Morse Banks and Banking (Sth Ed.) 404, said: 


holder can never claim acceptance his legal right. can 
present for payment, and only for payment.’’ 


The writer has not been able find modern author who does not 
state the law the same effect. The courts also have stated the 
law uncertain terms, although may fairly said that this 
but dicta. Davenport Palmer, 152 App. Div. 761, page 763, 


contract between the maker and the payee the check that 
the latter shall entitled payment upon presentation the check 
the bank upon which drawn, and not that the may 
cept the bank’s lieu immediate 


Bradford Fox, Barb. 203, Mr. Justice Ingraham said: 


check certified not demanding payment. 
The bank was under obligation certify the check, accept it. 
The instrument did not require but payment; and the 
duty the holder was not discharged until demanded payment. 

For refusal pay, under such the drawer 
would have right action against the bank, but not for refusal 
certify.’ 


First Nat. Bank Jersey City Leach, 350, Am. 
Rep. 708, Judge Peckham said: 
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necessity for presenting check for acceptance, like 
time bill, authority for such presentment, although the holder 
has the right it. The authority and the duty are present for 


Appellant relies upon the fact that the Negotiable Instruments Law 
defines check bill exchange drawn bank, payable de- 
mand, and makes the provisions applicable bill exchange pay- 
able demand apply also check. Negotiable Instruments Law, 
321-325, answer this argument, and connec- 
tion with these provisions, clear that the drafters the Negotia- 
ble Intruments Law were thinking more the form the check 
rather than the attributes the contract betweeen the drawer 
the check and the payee. That the contract which arises between 
acceptance drawee bill exchange and the certification 
the case bill exchange the drawer not discharged ac- 
discharges the drawer and all present indorsers, accordance with 
the authorities previously quoted. Daniel Negotiable Instru- 
ments (6th Ed.) page 1798, the learned author well says: 


brief the effect the certification check. has 
been said be, and obviously is, ‘equivalent respect 
the obligation creates upon bank; but would confounding 
terms regard altogether the same thing its upon the 
relation the 


Moreover, the Negotiable Instruments Law itself shows that the 
certification check not the equivalent the acceptance bill 
exchange. already noted, the certification check releases 
the drawer and present indorsers. fact, has been held that the 
act holder check, having certified, releases the drawer 
and present indorsers, notwithstanding that the check subsequently 
presented for payment, payment refused, and notice dishonor given 
within the time required law. Brady Bank Ed.) 
389; First Nat. Bank Detroit Currie, 147 Mich. 72, 110 
499, (N. S.) 698, 118 Am. St. Rep. 537, Ann. 
Cas. 241. deemed wise make part the 
contract between the drawer and payee checks, the better course 
which time the rights all parties could adequately protected. 

follows that the holder the check had legal right against 
the drawer thereof demand the bank, and, when 
certification was refused, hold the drawer the check liable. The 
legal duty the holder was demand payment the bank within 
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reasonable time, and, that was refused, then demand the sum 
the drawer. The order appealed from should therefore af- 
firmed, with $10 costs and disbursements the respondents, with 
leave the plaintiff serve amended complaint within days 
from service the order entered hereon, upon payment said 
and $10 costs motion Special Term. 

Order affirmed, with $10 costs and disbursements, with leave 
the plaintiff serve amended complaint within days from serv- 
ice order, upon payment said costs and $10 costs motion 
Special Term. 


DOWLING, J., and MERRELL, J., coneur. 


McAVOY, (dissenting). the prevailing opinion states, the 
issue law is: Does refusal certification check the drawee 
bank amount dishonor the instrument, would refusal ac- 
bill exchange, and give right suit the drawer 
for the avails? 

Text-writers and various opinions commenting obiter the sub- 
ject hold that all that payee check has right demand pay- 
ment, and that promise acceptance certifying the drawee 
implied. Our Negotiable Intruments Law, however, would seem 
have made statutory rule the 

Sections 110 119, inclusive, the Negotiable Instruments Law, 
define the liabilities all parties negotiable instruments. Section 
111 provides this matter: 


drawer drawing the instrument admits the existence 
the payee and his then capacity indorse; and engages that due 
presentment the instrument will accepted and paid, both, 
ing its tenor, and that dishonored, and the necessary pro- 
ceedings dishonor duly taken, will pay the amount thereof 
the holder, any subsequent indorser who may compelled 
pay it. But the drawer may insert the instrument express 
stipulation negativing limiting his own liability the 


There are here words limitation section 111, limiting 
restricting the character the instrument. check has all the char- 
and properties bill exchange, except that always 
payable demand, and thus acceptance nonaccept- 
ance. 

because equally worthless the latter case. The 
payee effectually deprived the use the funds paid 
refusal the lesser demand acceptance would refusal 
payment. Demand for payment, then, would vain and useless. 
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While the bank under obligation certify, neither obliged 
the payee pay. has suit against the bank, although the 
drawer has, the bank had its depositors’ funds sufficient sum 
pay. The identity nature the bill and the check formulated 
section 321, Negotiable Instruments Law, which states: 


mand. Except herein otherwise provided, the provisions this 
chapter applicable bill exchange payable demand apply 
check.’’ 


bill dishonored nonacceptance, when duly presented 
for and acceptance refused cannot obtained. Ne- 
gotiable Instruments Law, 246. And such bill, dishonored, 
gives immediate right recourse against drawers 
the holder, and presentment for payment necessary. 
check bill, and the language the statute makes such, pre- 
sentment for payment necessary after refusal the drawee ac- 
cept certify. The allegation, therefore, the complaint, that ac- 
ceptance certification was refused, the express terms the stat- 
ute was sufficient, and allegation presentment for payment and 
nonpayment was not requisite. 

The order should reversed, with $10 costs and disbursements, 
and the motion denied, with $10 costs. 


PROSKAUER, J., coneurs. 


NOTE PAYABLE OUT PROCEEDS SALE 
MERCHANDISE NOT NEGOTIABLE 


Glendora Bank Davis, Supreme Court California, 267 Pac. 
Rep. 311 


note given payment for merchandise, which reads that 
such not negotiable. 

The note this case was signed the defendant maker. 
ferred the plaintiff bank. was held that the note was non- 
negotiable under 3084 the California Civil Code which pro- 
vides that instrument payable out particular fund con- 
ditional and nonnegotiable. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 740. 
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Action Glendora Bank against Davis and the Foothill 
Finance Corporation. From the portion the judgment against de- 
fendant first named amount less than asked, plaintiff appeals. 
Affirmed. 

Leland Bower, Los Angeles, and Warren Isenberg, 
Glendora, for appellant. 

Marks, Launer Collins, Fullerton, for respondents. 


SHENK, J.—The plaintiff sued the defendants promissory 
note for $1,935.48. Judgment default was rendered against the 
defendant Foothill Corporation, indorser and guarantor, 
for the full amount the note, and from this portion the judg- 
ment appeal has been taken. After trial, the court also rendered 
judgment favor the plaintiff and against the defendant Davis 
for the sum $192.80. From this portion the judgment only the 
plaintiff appeals. 

The only question here involved whether the promissory note 
nonnegotiable form. is, the judgment must stand. The note 
dated October 19, 1923, made payable the defendant Foothill 
Finance Corporation order ‘‘one day after date,’’ signed the 
defendant Davis, and appears negotiable form, except that 
immediately the signature the maker the following 
provision 

dated payments received account sale such merchandise.”’ 


appeared evidence that the defendant Davis had purchased 
certain automobile accessories from his and executed said 
promissory note payment for the same, with the understanding that 
the note should paid out the Davis from the sale 
such merchandise. This understanding was expressed the face 
the note, above quoted. The trial court found and 


said promissory note nonnegotiable, for the reason that 
its payment made out moneys realized from sale 
the personal property for which the note was given, and for the fur- 
ther reason that the clause payments out sales said mer- 
chandise makes payable which may not 


think the the trial court was Section 
3082 the Civil Code requires, among other things, that instru- 
ment, negotiable, must contain unconditional promise pay 
certain sum money. Section 3084 provides that promise pay 
out particular fund not unconditional, and section 3085 provides 
that instrument payable contingency not negotiable, and 
the happening the contingency does not cure the 
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clear that the last clause the note, above quoted, susceptible 
other reasonable interpretation than that payment the note any 
part thereof was made out receipts from the sale the mer- 
chandise for which the note was given, and that this provision ‘‘a 
promise pay out particular fund,’’ the existence which de- 
pended the contingency the sale the merchandise which might 
not take place all might take place some, but uncertain, 
extent. These factors were fatal the negotiability the note under 
the Code sections referred to. See Tomlin Neale, Cal. App. 726, 
245 800. The amount the judgment against the defendant Davis 
was the amount his receipts from sales the merchandise prior 
the commencement the action, and which the court directed 
applied partial payment the note. insisted counsel 
for appellant that, the note was not payable until Davis sold the 
merchandise, was obliged sell within reasonable time, and 
that his delay was unreasonable. Assuming that this question might 
considered properly and timely presented, enough say 
that was not raised the trial court, and now too late raise 
for the first time. The reasonableness the conduct litigant 
should measured the appearing the particular 
are unable determine from the record whether the defend- 
ant Davis was was not fault not selling more the mer- 
chandise before the action was commenced. 
The judgment affirmed. 


HOLDER NOT ENTITLED RECOVER 
CHECK 


Pacific Ready-Cut Homes, Inc., Bracht, California District Court 
Appeal, 264 Pac. Rep. 519 


the defendant. The defense was that the check was not given 
for valuable consideration. appeared that the plaintiff and 
the defendant had entered into contract providing for the pur- 
chase the defendant house, and that the 
question was given payment for such house. After the delivery 
the check the was canceled mutual 
was held that upon the the contract the 
tion for the check wholly failed and that there was considera- 
tion for the check the defendant was not liable thereon. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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Action dishonored bank check Ready-Cut Homes, 
against Bracht. From judgment favor defendant, 
plaintiff appeals. 


Andrew Copp, Jr., Los Angeles, for appellant. 
Fred Morrison, Los Angeles, for respondent. 


HAHN, Justice pro tem.—The which gives rise this appeal 
one wherein the appellant plaintiff filed action the superior 
court and for the Los Angeles, recover judgment 
check for the sum $657, which check, was alleged, was issued and 
for valuable consideration delivered the plaintiff the defendant 
and respondent. The complaint sets forth the usual allegations 
presentation and dishonor the check the bank which was 
drawn, and the subsequent demand upon the maker for payment, and 
his refusal make payment. 

The answer admits the and delivery the check, 
also the demand and refusal payment, but denies that the check 
was given for valuable consideration. The answer contains addi- 
tion paragraph the following allegations: 


further answering the plaintiff, defendant al- 
leges that about the 10th day September, 1923, the city and 
Los Angeles, state California, the said plaintiff made, 
executed, and delivered this defendant its contract writing, 
wherein and whereby said plaintiff agreed sell and deliver said 
defendant ready-cut house according the plans and specifications 
set forth said contract, for the sum $657; that thereafter, wit, 
the 11th day September, 1923, said was mutual con- 
sent canceled, and the said plaintiff agreed with said defendant 
make, execute, and deliver him contract for the delivery de- 
fendant another house the same model, but complete every 
detail; that said plaintiff, its agents, servants and employees, was in- 
formed said defendant, the time said agreement purchase 
said ready-cut house, that was postal employee, and that had 
made application for his leave absence, begin certain date, 
and that the erection said house was take place during his leave 
absence; that, the request and under the instructions said 
plaintiff, its agents, servants and the office 
said plaintiff several complete the sale and purchase 
this new house, but said plaintiff failed and refused keep appoint- 
ments made with said defendant for such length time that was 
impossible thereafter procure said house time for its 
erection during this defendant’s leave absence, and said defendant 
thereupon informed said plaintiff that, reason the fact that 
could not get delivery said house, could not accept the 


Findings and judgment went for the defendant, from which the 
plaintiff prosecutes this appeal. 
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Appellant, urging reversal the judgment, contends that 
the following findings are not supported the evidence the case: 

(a) was, mutual consent, (b) ‘‘There 
was consideration for said said plaintiff agreed 
with said defendant make, and deliver him contract 
for delivery another house the same model, but complete 
house during defendant’s leave 

examination the record discloses singular situation with 
regard the pleadings, that there allegation either 
plaint answer that the check sued and set forth the complaint 
referred the answer; nor there anything the findings in- 
dicate that the check was given fulfillment defendant’s obliga- 
tions under the contract. 

However, clearly appears from the record that the case was tried 
the court and litigants upon the theory that the pleadings were 
sufficient raise the issues which the findings attempt cover; nor 
counsel their briefs make point these missing allegations 
from the pleadings, the lacking connection the findings. 
will therefore consider the points raised upon the theory that the 
pleadings conform the evidence and the findings cover the material 
issues. 

The evidence without conflict shows that the check sued was 
fact given defendant plaintiff payment the sum agreed 
upon the contract the price defendant was pay for the ready- 
house plaintiff contracted manufacture and deliver him. 
Upon the question the cancellation the contract mutual agree- 
ment, there marked conflict the evidence. However, there suf- 
ficient evidence the record support this finding, well the 
finding that the parties agreed execute new which was 
never 

Connecting the check with the contract, would necessarily follow 
that, with the contract mutual agreement, the con- 
sideration for the check wholly failed. From such the 
would follow that there was consideration for the check. 

Respondent his entire brief with citations support his 
contention that plaintiff has mistaken his remedy suing the 
check; and urges that the action, any plaintiff has against 
the defendant, suit for damages for breach agreement buy 
personal property under section 3311, Civil Code. 

cannot agree with respondent this contention. While the 
check its face order drawn upon third party pay the 
payee indorsee the check the amount declared its face, the 
law makes agreement the part the maker pay the amount 
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the check the payee indorsee, the bank upon which the 
check drawn refuses payment. This, course, presumed valu- 
able consideration. John Marble Co. Merchants’ National 
Bank, Cal. App. 347, 115 59; Bank Venice Clapp, Cal. 
App. 657, 121 298; Equitable National Bank Griffin Skelley 
Co., Cal. 692, 985. 

the situation required, are the opinion that this court has 
authority under section 956a, Code Civil Procedure (Stat. 1927, 
583), remand the the trial court cause such amended 
pleadings filed and findings drawn would correctly support 
the judgment. This would seem place emphasis the form rather 
than the substance. 

The judgment affirmed. 


BANK LIABLE COLLECTING CHECK 
FORGED INDORSEMENT 


George Security Trust Savings Bank, California District Court 
Appeal, 267 Pac. Rep. 560 


bank which check forged indorsement liable 
for the amount the payee other rightful owner the check. 
This rule based the theory that bringing action against the 
bank the owner the check ratifies the bank’s act 
making the collection and can then hold the bank liable for 
money had and received. 

this case the rule was applied under the following 
stances. The drawer check entrusted person for de- 
livery the payee. The person whom was entrusted forged 
the payee’s indorsement and transferred one who 
the defendant bank. The defendant collected from the drawee 
bank. The payee assigned his rights the plaintiff who brought 
action for the amount the check. was held that the defendant 
bank was liable. 


Action George against the Trust Savings Bank. 
Judgment for defendant, and plaintiff appeals. Reversed, with direc- 
tions. 

Edgar Brown and George, both Los Angeles, for ap- 
pellant. 

Jennings Belcher, Los Angeles, for respondent. 
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STEPHENS, pro demurrer the original complaint 
was sustained, and plaintiff filed amended complaint. this 
pleading demurrer was likewise interposed. was sustained the 
court without leave amend, and judgment went for defendant. 
Plaintiff appeals from the judgment. 

There contention that plaintiff desired further amend, and 
the briefs respond the one question only: Does the complaint state 
cause action? This the sole question considered here. 

The facts alleged the complaint are concisely put appel- 
lant’s opening brief, follows: 


complaint alleges that Lynch drew his check the order 
Vanderbilt and gave Allen, who had authority receive 
indorse the same; that the drawee bank accepted and certified the 
check; that Allen thereupon forged the payee’s name and passed the 
check Cohen; that Cohen collected the amount thereof from the de- 
fendant bank; and defendant turn collected the amount from the 
drawee bank; that the has demanded the amount from de- 
fendant, who refuses pay.’’ 


Plaintiff the assignee the payee. 

seems that the exact point here presented has never been pre- 
sented the reviewing courts this state, but has been very 
thoroughly presented the courts last resort several sister states, 
and the great weight authority unquestionably that the al- 
leged this case state cause action. 

The Supreme Court Colorado had ease before all essentials 
the same the instant one, and the opinion well expresses the pre- 
vailing view that shall quote therefrom extensively: 


this case the payee the checks seeks recover from an- 
other bank who accepted and paid these checks upon forged indorse- 
ments, and thereafter collected the amounts upon the checks from the 
bank upon which they were drawn. such the rule Tennes- 
see, New Jersey, Ohio, New York, and Indiana that the payee can 
recover from bank which accepted them from the forger and 
lected them from the drawee bank, for moneys had and received, 
even though has fully paid over and accounted for the same the 
forger without knowledge suspicion the forgery. Farmer Peo- 
ple’s Bank, 100 Tenn. 187, 234; Knoxville Water Co. East 
Tennessee Nat. Bank, 123 Tenn. 364, 131 447; Buckley See- 
ond Nat. Bank, Law, 400, Am. Rep. 249; Shaffer McKee, 
Ohio St. 526; Talbot Bank Rochester, Hill [N. 295; 
Johnson First Nat. Bank, Hun [N. Y.] 124; Graves American 
Exch. Bank, 205; Indiana Nat. Bank 
claw] Ind. 85. This same principle laid down volume (4th 
Ed.) Morse Banks and Banking, wherein, page 483, the au- 
thor states: ‘If negotiable instrument having forged indorsement 
come the hands bank and collected it, the proceeds are 


| 
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held for the rightful owners the paper, and may recovered 
them, although the bank gave value for the paper, has paid over the 
proceeds the party depositing the instrument for collection.’ These 
cases are based upon the theory ratification the payee the 
the check from the drawee, and that the collecting bank can 
then held for moneys had and received, and that the payment 
the drawee bank the collecting bank with the forged indorsement 
thereon that the check was accepted and paid the 
drawee bank, which acts the payee United States Portland 
Cement Co. United States National Bank Denver, Colo. 334, 
157 202, 1917A, 145. 


The leading case taking the opposite view Tibby, Farm- 
states the rule prevailing some jurisdictions that the payee 
check cannot maintain action against drawee bank until the 
check has been it, because there privity contract 
other relation existing between the payee and the bank which estab- 
lishes obligation pay from which assumption pay arises. 
then declares flatly that: 

plaintiff’s right action against the defendant 
bank not superior its right action against the drawee banks. 
The money paid the defendant the several checks was the money 
the drawee banks, which neither the drawers the checks nor the 
plaintiff had any interest, and, having been paid forged indorse- 
ments, may recovered from the defendant the paying banks. 
The defendant, therefore, has received money for account 
the plaintiff and for which, good conscience, should 
count the 


The court, this decision, did not adopt the theory ratification 
the check clearly expounded United States Portland Cement 
Co. United States National Bank, supra. very useful note 
the Tibby Case may found (N. 8.) 519, closing with 
this 


apparent from this review the reported cases that the 
holding Tibby Bros. Glass Co. Farmers’ Bank contrary 


comprehensive note following the Portland Cement Company 
Case page 148 1917A, refers the Tibby Case and 
says, the only case which this positions 

Respondent claims that the decisions cited appellant were all 
prior the adoption the Uniform Negotiable Instruments Laws 
and comments upon the old case Talbot Bank Rochester, 
Hill (N. Y.) 295, referred and quoted from several the later 
decisions. then proceeds argue that the weight authority, 
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and particularly since the adoption the Uniform Negotiable In- 
struments Laws, that the holder check cannot maintain 
tion against the drawee bank unless and until the check has been ac- 
cepted the drawee bank. For the sake argument this may 
conceded, but not appreciate the this statement 
the instant set facts, nor see any applied importance the 
statement the brief immediately following this argument: ‘‘And 
that the intermediary bank not constitute ac- 
confess not see that any great importance should 
given the fact that the drawee bank certified the check. Appel- 
lant his reply brief asserts that the Portland Cement Company 
Case and the cited therein were decided since the adoption 
the Uniform Negotiable Instrument Laws 
Whether this not, not believe the doctrine those 
cases contrary any section thereof. think the better reason- 
ing with the theory ratification stated the Portland Cement 
Company Case, and, the great weight authority being that way, 
adopt this case. 

Respondent further contends that the matter ratification should 
alleged, but that would alleging There are allega- 
tions the complaint the and whether not there was 
drawn from the proof adduced upon these allega- 
tions. 

The judgment reversed, with directions the trial court ‘to 
overrule the demurrers the amended complaint. 


WOMAN LIABLE NOTE GIVEN FOR HUS- 
BAND’S ACCOMMODATION 


Cockrell McKenna, Court Errors and Appeals New Jersey, 
142 Atl. Rep. 


promissory note, dated, made, and delivered New York, 
governed the law New York and not the law the 
state which the action brought. 

The note this was dated, made, and delivered New 
York woman, maker, for the her husband, 
who delivered the payee security for loan. The payee 
transferred the plaintiff who brought action New 
Jersey. was held that the note was governed the law 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 40. 
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New York where woman ean held liable promissory note 
given for the accommodation her husband and not the law 
New Jersey where such note invalid. 


Suit Helen Cockrell against Sadie O’R From 
judgment for plaintiff, defendant appeals. Affirmed. 

See, also, 134 687, 234. 

Perkins Drewen, Jersey City, for appellant. 

William Foster, Red Bank, for respondent. 


BLACK, J.—This suit was brought the plaintiff, Helen 
Cockrell, the holder promissory note, recover $4,000. 

The promissory note was made the defendant, Sadie O’R Me- 
Kenna, and delivered her husband, Thomas McKenna, whom 
the payee, Moneure Cockrell, had previously given two checks 
gating $3,700 and $300 total, $4,000. This copy the note 
suit: 

York City, Dee. 30, 1918. 

months after date promise pay the order Moncure 
Cockrell four thousand dollars Broadway, New York City. 


Value received with interest 6%. 
O’R 


Before maturity, the note was indorsed and delivered the payee, 
Moncure Cockrell, Helen Van Waggoner, who later became his wife, 
and who, Helen Cockrell, the plaintiff the cause. The trial 
resulted verdict and judgment against the defendant for 
094.67. The defendant appealed, and filed grounds appeal. The 
first 1-5 allege trial errors rulings evidence; alleges error 
denying the defendant’s motion for the direction verdict; 
and allege error the charge the trial judge. These grounds 
appeal, however, are argued the appellant’s brief under three 
heads. 

This the second trial the The first trial resulted 
verdict for the plaintiff. That judgment was reversed this court 
the ground that the plaintiff did not such delivery the note 
from Cockrell, holder for value due course, un- 
der section our Negotiable Instruments Act, Comp. St. 3741, 
52; and section the New York act, Consol. Laws, 38. The 
two sections are identical. 

The note was dated, made, and delivered the state New York. 
The law that state, i.e., the lex loci contractus, governs and controls 
the rights the parties the action. That law was applied the 
facts the case the trial judge. That was the proper course for the 
trial judge pursue. 
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The defense was that the note had been Sadie O’R Me- 
Kenna solely for the accommodation her husband, Thomas Me- 
Kenna, and also that Moneure Cockrell was not holder the note 
for value. argued, the appellant’s brief, that was error for 
the trial court admit testimony Cockrell, the payee, 
showing the consideration for that note, viz. that had loaned 
Thomas MeKenna moneys amounting all $4,000, and that Me- 
Kenna gave him this note for the repayment that loan. 
The basis the argument is: This testimony was hearsay, and was 
therefore improperly admitted. Not so. The question issue was 
whether the husband the plaintiff, Cockrell, was holder 
the note for value. His testimony the consideration for which 
the note was given was material upon that issue. was not hearsay. 
Cockrell received the note for loan, was then made 
upon consideration. His receiving for antecedent debt made 
him holder for value under the New York statute. The plaintiff, 
taking from him, acquired his title. The other exceptions rulings 
evidence for They are without legal merit. 

Next argued, point No. the trial court erred denying the 
defendant’s motion for the direction verdict the close the 
entire case. Not so. The basis the motion, stated pages 
and the printed book, was, first, there was consideration for 
the making the note the defendant, Sadie O’R. 
maker, and its delivery the husband the plaintiff payee. This 
the trial court held under the New York statute, declared the 
ease Brown Rowan, Mise. Rep. 220, 154 1098, was 
question fact, whether not the for the note was 
good, sufficient, and valid one, between Cockrell and 
Sadie O’R. and, second, argued there was evidence 
any consideration whatever between Sadie O’R. and Helen 
Cockrell. This also was denied the trial judge, presenting 
issue fact, under article 14, the Consolidated Laws 
New York 1909. That act provides that married woman shall 
clothed with all the powers and enjoy all the rights her contracts 
and liable such contracts she were unmarried. 

The consideration under the evidence did involve Sadie O’R. Me- 
Kenna’s property interest some way. Moncure Cockrell testified 


(Mrs. MeKenna) voluntarily said they would able fix 
very short time the obligation). Well, she simply said 
that she thought within short time they would able fix what 
they owed me, pay what they owed me. very short time, she 
Page 43. 


This, however, was denied Thomas MeKenna and his wife. 
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issue fact was therefore raised for the jury determine. Con- 
flicting testimony always for the jury. Williams, 

The statute New York above cited places married woman, 
unlike the New Jersey statute. The defendant, under the New York 
statute, even mere accommodation maker, was liable the 
promissory note. 

next argued that the trial judge erred the charge the 
jury that the burden proof, this particular case, was the de- 
fendant show there was consideration. But section the 
Negotiable Instruments Act New York provides: 


against any pesron not holder due 


This the same section the New Jersey statute, Comp. 
St. 3788, 28. This part the charge was subsequently withdrawn 
the trial court, and, the request the defendant, the following 
was substituted therefor: 


that the note itself carries the presumption 
eration, subject overcome the defendant, but that the burden 
never shifts. charge you that 


The last point ground, No. 18, criticism aimed the charge 
the trial judge, calls for discussion. fail see how under the 
evidence this extract from the charge was injurious the 
defendant. 

Finding error the record, the judgment the Monmouth 


BANK AND INVESTMENT ITEMS 


STATE STATUTES PERTAINING 
THE SETTLEMENT DECEDENTS’ 
Murray Company, 
Pearl Street, New York City, has pub- 
lished loose leaf form, with flexible 
leather cover, volume entitled “Estates.” 
This work contains, digest form, the 
statutes all the states, territories, dis- 
tricts, and possessions the United States 
which effect the preparation wills and 
trust agreements and the qualifications 
executors, testamentary trustees 
mentary guardians. also presents the 
statutes with reference the right 
aliens take property descent will, 
the descent real property and the dis- 
tribution personal property where there 
will, the rights surviving spouse 
the estate the decedent, the validity 
trusts and accumulations, and the valid- 
ity various kinds wills, legacies, and 
devises. 

The book intended for the use at- 
torneys and bank officers, particularly trust 
officers. The use which may put 
well illustrated the following paragraphs, 
which appear the book foreword: 

woman, resident New York, own- 
ing real estate New York and New 
Jersey, desires make her will, naming 
New York trust company her executor 
and trustee. She married, and has four 
children. She wishes create testamen- 
tary trust her New Jersey real estate 
and portion her New York real estate 
for the benefit her children, 
during their 

arise: 

May New York trust company 
qualify New Jersey? 

“2. What rights, any, has her hus- 
band her estate? 

Would trust for four 
valid each the states concerned? 

Would will probated New York 

New Jersey, find Part 
under ‘Corporate Fiduciaries,’ that non- 
resident corporate fiduciary may act New 
Jersey qualifies business there, 
and provided rights are granted 
the state its domicile. New York 
has such provisions. Under ‘An- 
and Temporary Administrators’ 
Part find that executor appointed 
elsewhere may act New 
filing authenticated his letters. 

“We next turn Part and find under 
that until January 1929, hus- 
law, hut (by Act passed the 
Legislature) after that date entitled 


life interest one-half his wife’s 
lands, whether not issue has been born, 
and also that his can not de- 
feated his wife’s New York, 
mon law much the wife’s lands 
remain undisposed and undevised. 

“Turning Part VI, find that 
New Jersey there are statutes regulating 
the suspension alienation, and that the 
common law prevails. Therefore, 
for life lives being would valid 
New Jersey. New York, however, 
the suspension alienation limited 
two lives being. 

“Part VII shows, under ‘Foreign Wills, 
that will probated elsewhere may pro- 
bated New Jersey; but that will cover- 
ing New Jersey lands must executed ac- 
New Jersey law. 

“Tt therefore follows that the desires 
the testatrix could out New 
Jersey the New York trust company, but 
that the trust could not her New 
York realty. would necessary 
create under her will separate trust con- 
sisting her New York realty which would 
conform the New York law. Due recogni- 
tion should given the that the 
husband’s will attach the New 
Jersey realty.” 

The price “Estates” This in- 
cludes supplements issued which will 
keep the service date until July 
1929. New sections matters pertinent 
trust departments banks will added, 
including section life insurance trusts. 


ADVERTISING 
CURITIES.—Prentice-Hall, Fifth 
Avenue, New York City, has published 
volume entitled “Advertising Investment Se- 
The book was prepared the 
Research Committee the Fi- 
nancial Advertisers Association under the 
editorship Samuel Rice, Educational 
Director the Investment Bankers Asso- 
ciation America. 

The object the book assist finan- 
institutions sell more securities and 
make their sales more economical. 

The subject introduced with his- 
torical outline investment advertising 
America. Then, the work and methods 
the modern securities’ advertising depart- 
ment are fully described. You see how in- 
advertising developed from that 
the one-man department the small in- 
vestment house, the impressive personnel 
the large financial institution. 

important feature the book the 
chapter which explains how avoid causes 
failure and money wastes advertising 
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campaigns. Through the practical plans 
outlined you ean trace your own advertis- 
ing expenditures and, the same time, de- 
velop wider markets for the distribution 
securities. 

There vast wealth new material 
this book. few the chapter headings 
are: “The Machinery “The 
Plan and the Budget,” “Advertising Media,” 
“Where and How Spend Advertising Ap- 
propriations,” “Copy,” “Mechanical Details,” 
“Various Types Direct “List 
Building and “Organization,” 
“Physical Aspects,” “Merchandising Meth- 
ods.” 

The illustrations, most 
which are reproductions financial ad- 
vertisements. contains 312 pages, in- 
eluding index, and the $5.00 
per copy. 


THE STORY Washburn, 
119 West 57th Street, New York City, has 
published volume entitled “The Story 
Law,” John Zane, Litt.D. 
The book presents history the develop- 
ment law beginning with the earliest 
times. covers the Aryan Law, Baby- 
lonian Law, Jewish Law, Greek Law, 
Medieval Law, English Law, Ameriean Law, 
and International Law. 

James Beck, formerly Solicitor General 


the United States, introduction, 
makes the following reference the author 
and his work: 

“Some great jurist once said that every 
lawyer owes duty his profession 
write book, and so, Mr. Zane has now 
richly paid his debt, not only his pro- 
fession but the reading 

“He has done with surprising skill, and 
know lawyer who could have done 
better. Sympathy, imagination, varied 
mountain stream, and philosophical 
—all these great qualities are disclosed 
these pages. The book real contribu- 
tion the literature the day, and 
will make its readers, whether lawyers 
laymen, better citizens.” 

referring the portion the book 
dealing with the American Constitution, 
review Murray Quigg, published 
the New York Times, offers the following 
comment: 

“His explanation and appreciation 
that instrument are very fine. 
back through the confused vistas English 
and medieval law see that the law has 
progressed from rule protect the many 
against the one, and has finally been en- 
throned institution for the protection 
not only the many against the one, but 
the one against the many. After some 
five thousand years written law re- 
mained for the American devise 
government which recognized the existence 
state fact precedent the estab- 
lishment of. government, and common 
morality recognizing rights the individual 
members the state which even the state 
itself may not The American 
Constitution triumph for men over the 
primordial herd, from whose communism 
they have been struggling upward for over 
fifty thousand years. The human 
life has been set against Marx and Lenin 
for five hundred centuries. Bolshevism 
the eddy under the falls caused the sud- 
den washing away old and rotten or- 
der. the the falls levels down 
the eddy will disappear. 

“Tt takes time brief and takes 
time thorough. The story the law 
the morality the people, yet 
told. But Mr. Zane’s opening chapters 
and his chapter the reign law, his ex- 
planation and appreciation the American 
Constitution should published separately 
and put the hands every legislator 
and every citizen who undertakes address 
himself publie welfare. these chapters 
Mr. Zane’s fine grasp the meaning 
the law has had full play.” 

The book contains 486 pages, 
index, and the price $5.00 per copy. 


Only minutes between 
Chicago and New York 


ONSTANT improvement 
telephone service goes each 
year. Today the time required 
make connection between Chicago 
and New York during the business 
day averages less than five minutes. 
Each year the Bell System offers 
faster, more dependable service. 

Basic facts American Telephone 
and Telegraph Co. investment 
With its predecessors, the American 


Telephone and Telegraph Company 
has paid dividends regularly for 
forty-eight years. Its stock held 
more than 420,000 investors. 
constantly seeking bring the 
nation’s telephone service nearer 
perfection. owns more than 
the combined common stocks 
the operating companies the 
Bell System which furnishes 
indispensable service the nation. 
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BELL TELEPHONE 
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195 Broadway 


New York City 
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BAN 
PONCE, PORTO RICO 


are interested financing imports 
Porto Rico and give facilities our 


United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 
customers. 


Capital Fully Paid 
Surplus and Profits over 


$1,000,000 
275,000 


THE INTERPRETATION 
COUNTS.—Prentice-Hall, Ine., Fifth 
Avenue, New York City, has published 
Thomas Budd and Edward 
Both the authors are As- 
sistant Professors Accounting the 
Wharton School Finance and Commerce, 
University Pennsylvania. 

This book intended for students and 
for others interested financial records, 
not prospective bookkeepers and 
ants, but prospective executives and in- 
vestors. attempt has been made de- 
scribe detail the entire accounting sys- 
tem business, but involving 
accounts have been presented and means 
have been suggested for interpreting and 
solving them. 

The arrangement the subject matter 
this book different from the arrangement 
most books accounting because the 
fact that emphasis has been placed the 
construction and interpretation accounts 
rather than the procedure and methods 
accounting. Furthermore, certain in- 
stances, the actual accounting terminology 
has been altered for purposes clearness. 

The book divided into the following 
fourteen chapters: Chap. Introduction; 
Chap. II, The Philosophy Accounts; 
Chap. III, The Individual Proprietorship and 
the Partnership; Chap. IV, The Corpora- 
tion; Chap. Revenue; Chap. VI, Ex- 
pense; Chap. VII, Profit and Loss; Chap. 
Interest and Chap. IX, De- 
preciation; Chap. Appreciation; Chap. 
XI, The Income Statement; Chap. XII, The 
Balance Sheet; Chap. XIII, Consolidated 
Balance Sheets; Chap. XIV, Analysis 
Statements. 

The contains 416 pages, including 
index, and the price $5.00 per copy. 


FOREIGN EXCHANGE ACCOUNTING. 
—Prentice-Hall, Fifth Avenue, 
New York City, has published volume en- 
titled “Foreign Exchange Accounting,” the 
author which Christian Djorup, 
countant specializing foreign exchange 
and foreign trade and lecturer for- 
eign accounting the New York 
University School Commerce, Accounts, 
and The object and scope the 
book are briefly set forth the following 
paragraphs quoted from the 
duction: 

“The dealer foreign exchange, well 
the merchant who needs foreign exchange, 
hook intended teach quick methods, 
short and rules facilitate the re- 
duction, conversion, and comparison ex- 
change rates. The author has endeavored 
explain, simple language, problems which 
are considered difficult. the reader cal- 
culates all the examples illustrated the 
chapters foreign exchange arithmetic 
should able solve with ease even three- 
and arbitrage trans- 
actions explained exhaustively the chap- 
ter foreign exchange arbitrage caleula- 

“In the chapters following foreign ex- 
change arithmetic and arbitrage the author 
shows how standardize the recording 
transactions foreign exchange and 
scribes the work the bookkeeper, the 
and the auditor, well 
that the executive foreign depart- 
ment.” 

The book divided into two parts. Part 
deals with Foreign Exchange Theory and 
Practice and contains the following nine 
chapters: Chap. Monetary Systems the 
World; Chap. II, The Instruments For- 


Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates over 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 
all parts the world. The Bank has offices the Atlantic 
Liners Berengaria and Mauretania, and foreign 
branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors London. 


AMERICAN POULTRY, LONDON, E.C.2 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


eign Exchange; Chap. III, The Foreign 
Exchange Rates and Quotations; Chap. IV, 
Organization Foreign Exchange Market 
and Market Practices; Chap. The 
tions Foreign Exchange Department; 
Chap. VI, Foreign Exchange and 
Short Cuts; Chap. VII, Foreign Exchange 
Quotations and Rate Reductions; Chap. 
VIII, Foreign Exchange Conversion; Chap. 
IX, Arbitrage 

Part devoted Foreign Exchange 
Accounting and includes the following five 
chapters: Chap. Miscellaneous Exchange, 
Cables, and Future Contract System; Chap. 
XI, Checks and Short Items and Bills 
Exchange; Chap. XII, Commercial Letters 
Credit and Acceptances; Chap. XIII, 
Customers’ Deposits, Joint Accounts and 
Arbitrage; Chap. XIV, Control Foreign 
Department and Branch Accounting. 

The book forms and charts 
used foreign exchange transactions. 
glossary foreign exchange terms and 
index are also included. The book, which 
contains 406 pages, sells for $10 per copy. 


EASTMAN KODAK COMPANY PRO- 
DUCING CHECK RECORDING 
CHINE.—The Eastman Kodak Company, 
through its new subsidiary company, the 
Recordak Corporation, new 
machine, which defies crooks, forgers and 
dishonest bank This machine, which 


synchronized operate with adding 
machine and which safeguards both the 
bank and the check-writer, the invention 
Geo. McCarthy, formerly vice-president 
the Empire Trust Company, New York 
City. was developed the Eastman 
Kodak Company under Mr. per- 
sonal direction. 

The new device, which takes photographs 
all checks quickly the most nimble 
operator can run adding machine, fur- 
nishes the bank with photographie record 
all checks deposited with the 
institution, and facsimiles reproduced 
photographie enlargement. 

While the machine, known the Re- 
will protect the banks and customers 
general, its chief benefit will pro- 
tect the banks against dishonest depositors 
who destroy cancelled checks after they 
are delivered the bank, and then claim 
that such checks have never deen drawn, and 
claim payment from the institution. 
cording some bankers, are operat- 
ing under this system various sections 
the also effects great saving 
labor photographing records, elimi- 
nating check lists and eliminating de- 
transit letters. 

Following its adoption Empire Trust 
Company, the machine 
Sixth Avenue Bank, New York’s newest up- 


og 
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town bank. Since then, has been installed 
Federal Reserve banks New York and 
Philadelphia, National City Bank, Chase 
National Bank, Guaranty Trust Co., Corn 
Exchange Bank and many cthers. 


NATIONAL PARK BANK OPENS ITS 
THIRD UPTOWN BRANCH—The Na- 
tional Park Bank, one the largest com- 
mercial institutions New York, 
opened its third uptown branch July 12. 
The new banking office will charge 
Thomas Carlton. The new office, 
Carlton said, will furnish every banking 
service available the main office the 
bank, located lower Broadway, including 
foreign banking, investment trust 
services. 

The opening this new branch marks 
another forward step 
years during which the institution has been 
doing business New York City. addi- 
tion the three uptown branches and the 
main bank downtown now operating, an- 
other uptown branch, Madi- 
son Avenue and 26th Street, will opened 
the autumn. Through this group 
branches the bank now position 
service all the important business com- 
munities which have developed various 
sections the uptown area during the 
past few decades. 

The latest report the National Park 
Bank, June 30, 1928, shows capital 
and surplus more than $35,000,000 and 
total deposits excess $143,000,000. 


CHASE NATIONAL BANK REPORTS 
RECORD RESOURCES $1,103,742,061. 
resources the Chase National 
Bank the City New York established 
new high record for the bank $1,103,- 
742,061 June 30, the 
statement condition published response 
the call the Comptroiler the Cur- 
rency. This represents gain $40,623,- 
432 over the previous record reported 
February and compares with $1,042,513,- 
993 June 30, last year. 

The current statement not give 
$40,000,000 new eapital funds, $30,- 
which were paid into the bank’s 
and surplus July and $10,- 
600,000 which were added the 
funds the Chase Securities Corporation. 

Capital and surplus June were $50,- 
$40,000,000, 
whereas capital and surplus after giving 
effect the new structure July 
will $60,000,000 each. Undivided prof- 
its the bank were reported $17,472,702, 
after deductions for April 
and July dividends. the last Comp- 
eall fell February 28, the $1,- 
750,000 April dividend payment was not 


deducted from the Undivided Profits 
count that statement. that date un- 
divided profits amounted $17,462,411. 


NEW INTERESTS JOIN BOARDS 
DIRECTORS INTERNATIONAL 
CEPTANCE BANK, INC., AND 
NATIONAL ACCEPTANCE TRUST CO.— 
the July regular directors’ meeting 
International Bank, Ine., 
Geo. MeLaughlin, formerly New York 
State Superintendent Banks, and now 
president the Brooklyn Trust Co., and 
George Shriver, executive vice-president 
the Baltimore Ohio Railroad, were 
elected the board. the same meeting 
the directors announced declaration the 
regular quarterly dividend $1.50 share 
the common stock, payable July 16, 1928, 
stockholders record July 5th. 

The half year balance sheet the Inter- 
national Acceptance Bank, just issued, 
shows substantial growth its opera- 
tions since publication the June 30, 1927, 
figures. Outstanding now total 
inerease during the twelve months 
$20,794,968, about per cent. The re- 
port June 30, 1928, shows total re- 
$121,317,562, against $95,609,- 
720 June 30, 1927. During the twelve 
months, undivided profits, after payment 
dividends, increased $553,102, the total 
being June against $4,- 
502,967 December 31, 1927, and $4,200,- 
June 30, 1927. 

meeting recently the Interna- 
tional Trust Company, sub- 
sidiary the International Acceptance 
Rank, Ine., the following new directors were 
the board the trust company: 
Howard Cullman, vice-president, Cullman 
Bros., Ine., New York; Robert Herrick, 
Herrick, Smith, Donald Farley, attor- 
neys, Boston; David Houston, president, 
Mutual Life Insurance Co. New York; 
Otto Sehrenk, Briesen Schrenk, at- 
torneys, New York; Jack Straus, vice-presi- 
Wilkie, Gould Wilkie, attor- 
neys, New York; Bronson Winthrop, 
Winthrop, Stimson, Putnam Roberts, at- 
torneys, New York. 

Since formation the International 
Trust Company 1923, the board 
has consisted officers the International 
Bank, with the exception 
James Bruce, vice-President, National 
Park Bank New York, and Felix War- 
burg, Kuhn, Loeb Co., New York. 
With the additional outside representation 
its board, the trust company develop- 
ing further its program expansion 
separate banking unit, offering facilities for 
all phases trust company general 


domestic banking business. capitalized 
$1,000,000, with surplus $1,000,000, 
and undivided profits June 30, 1928, 
over $300,361, 


STATE BANK RESOURCES.—R. 
Sims, the National 
Association Supervisors State Banks, 
his annual report the association 
Island, New York, submitted state- 
ment which shows detail states the 
surplus and undivided profits, de- 
posits, loans and discounts, stocks, 
and securities, and total all 
state banking institutions the continental 
United States, together with totals these 
items the national banks, and all cover- 
ing February 28, 1928. 

February 28, 1928, there was total 
26,699 banks which 18,965 were state 
banks and national banks, and 
round numbers total surplus and 
vrofits $8,165,241,004, total 
deposits $56,714,516,861, and total re- 
sources Total deposit» 
all banks were $1,140,283,297 above the 
previous high reeerd March 23, 1927, and 
sourees that date 

February 28, 1928, round numbers 
the capital, surplus and undivided profits 
the state banks were $4,739,284,004, and 
the national banks $3,425,957,000, showing 
the capital resources the state banks 
per cent. excess the national banks, 
The deposits the state banks were $34,- 
435,434,861, and the national banks $22,- 
279,082,000, showing the deposits the 
state banks per cent. excess the 
national banks. The total the 
state banks were and the 
national banks $27,573,687,000, showing the 
the state banks per cent. 
the natioral banks. 

Since June 30, 1919, which was the date 
the first complete statement, sur- 
plus and undivided profits the state banks 
have inereased and the na- 
tional banks The deposits 
state banks have increased $12,802,612,- 
§49, and the national banks 
state banks increased $15,- 
388, and the national banks $6,- 
774,137,000. The decrease the 
state banks totals 2,063. The decrease 
the number national banks totals 51. 

This makes total all banks 
the United States since June 30, 1919, 
follows: 

Capital, surplus and profits, 
#2,902,100,327 per cent.; deposits, 
per cent.; resources, 
institutions, 2,114 (decrease). 
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personal service 
depositors 
that 
distinguishes the 
progressive bank 


Checks are evidence 
bank’s interest depositor’s personal 
protection. Their attractive appearance 
creates the most favorable kind impres- 
sion. More important, they are the safest 
checks supplied banks today. The intri- 
cately tinted paper exposes once any 
attempt glaring white spot 
appears knife, ink-eradicator rubber 
eraser applied the surface. carry 
protection further, Super-Safety checks are 
never sold blank sheets but are made 
only order. prevent counterfeiting, 
Super-Safety paper guarded the gov- 
ernment guards bank-note paper. 

The value issuing Super-Safety Checks 
can enhanced supplying, with these 
checks, Antique Moorish binders. Antique 
Moorish Savings and Commercial Pass 
Books, Ring-bound Customer Check Covers, 
Pocket Check Covers and Fillers are 
handsome, durable, standardized line. They 
are available attractive shades brown, 
blue, green, red and fawn. Bank building 
business seal embossed the cover 
makes them dignified advertising asset. 

You will interested knowing more 
about Super-Safety Checks and Antique 
Moorish supplies, matter what your 
present checks and binders are. Many 
banks have added their prestige and 
gained preference for their services sup- 
their depositors with these 
tive checks and covers. Let Todd repre- 
sentative show you examples beautiful 
Super-Safety Checks and Antique Moorish 
supplies. for further information write 
us. Bankers’ Supply Division. The Todd 
Company, Rochester, Chicago, New York, 
St. Paul, Denver, Dallas. 


Trade-mark 


investor 
needs 
Protection! 


PRINCIPLES AND 
PRACTICES” 


Ralph Eastman Badger 


tells the investor, large small, how and when 
invest and how properly safeguard his interests. 

This valuable work— just published provides sound 
knowledge investments and presented clear, 


simple language. 


The book gives results author’s 
recent investigations of: Factors 
governing returns invested capi- 
tal; Contract aspects various 
types securities Financial analy- 
sis securities; and Mathematics 
investments, purchases and sales. 
Here described how investors 
protect and augment their capital. 
The book shows how analyze 
various types stocks 
and emphasizes factors con- 
sidered when selecting municipal, 
utility, railroad, industrial, bank, 
insurance and real estate invest- 
ments. 


Dr. Badger foremost authority 


investments. During the past six 
years has acted consultant 
number tax cases, including 
the famous Ford case, which 
has been called upon value 
wide range industrial securities 
for inheritance and income tax pur- 
poses. For year and half Dr. 
Badger was charge the statis- 
tical department Bodell Com- 
pany, Investment Bankers. 
now charge large estates 


Rhode Island. 


You may examine this 915- 
page book free charge—just 
mail the coupon. (Price $6.00) 


THE BANKING LAW JOURNAL 


71-73 Murray Street 


THE BANKING LAW JOURNAL, 
71-73 Murray Street, New York, 

Without obligation me, you may send copy Badger’s 
PRINCIPLES AND PRACTICES” for five days’ free examination. Within 
that time, will either remit full payment, return the book you. 


New York 


(Please print) 


Quick Way Figure Bond Yields 


How quickly can your bond department answer inquiries rela- 
tive bond yields? How long does take, using the ordinary 
“basis book,” figure yield accurately? The new book 


unlike anything heretofore pub- well-known financial institution 
lished. not basis book, but compiled this book and now 
yield book. gives the information used The National City Co.; 
required instantly. Kuhn, Loeb Co.; Byllesby 
Co.; and many others. 

Given the price, rate, and maturity, 

this new book tells once the This clearly printed, handsomely 
yields bonds, bound, gold-stamped book offered 
and stocks. All the figures are ac- two sizes: Desk Size, 
curate five ten-thousandths inches; Vest Pocket Size, 314 
one per cent. inches. Each size has 280 pages. 

The Banking Law Journal 
Murray Street New York, 


Send for Examination Copy 
The Banking Law Journal 
Murray Street, New York, 


Without obligation us, you may send copy “Yields Bonds and Stocks,” for five 
days’ Free Examination. want the (Check 


Vest Pocket Size, Desk Size, 


Within that time will either return the book, remit the purchase price. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other reader 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, 
pend the following list Attorneys, who will found prompt and reliable the 


discharge any business entrusted them. 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 

Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 
Boise 
RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


KENTUCKY 


Louisville 


WOODWARD, WARFIELD HOBSON 
ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 


(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 
VAN AKEN 
ATTORNEY-AT-LAW 


390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Battle Creek. 


MISSOURI 
St. Louis 


BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 
New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 
Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone 
Spruce 4961, 4962 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Blunt, 


Attorneys for Dakota, State Bank and Security 
Pank. 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Cable Address 
Ruvale 


Pierre 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(C. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
F. Bruce, M. T. Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R. G. Dun 
& Co., Western Union Telegraph Co., Illinois 
Central Railroad Co., Chicago, Milwaukee & &. 
Paul Railway Co., American Railway Express Co, 
American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Ce., Hartford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND COUNSELOR-AT-LAW 


310-311 Walker Bldg. 


Corporation Probate Matters 
Law Collections Bank References 


WEST VIRGINIA 
Williamson 
GOODYKOONTZ, SCHERR SLAVEN 


ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial 


Seattle 


2, 
| 
= 
~ 
3 
q 
; 
: 
= 
3 


* 
* 
+ 


4 


When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 


BANK 
Head Office—SAN JUAN 


Branches 
Mayaguez Caguas Ponce Santurce 


Specialize Collections 


BRANCHES 


Argentina Brazil Chile 
and throughout the Americas, 
France, Spain and England 
The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 


intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, Ltd. 
Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 


Broadway, New York 
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PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your derositors give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into 


Our correspondents are not limited sending their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous twenty-four- 
hour-daily operation. 


All items received par. charge for telegraphic transfers. 


THE 


PHILADELPHIA NATIONAL BANK 


PHILADELPHIA, PA. 
Capital, Surplus and Profits, $53,500,000 


The Hanover National Bank 


the City New York 
Corner and Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 
HENRY P. TURNBULL, Vice-President WILLIAM H. SUYDAM, Vice-President 
SAMUEL WOOLVERTON, Vice-President JOSEPH S. LOVERING, Vice-President 
JOSEPH BYRNE, Vice-President JAMES P. GARDNER, Vice-President 
WILLIAM E. CABLE, JR., Vice-President and GORDON H. BALCH, Vice-President 
Comptroller FRANK HAMMOND, Vice-President 


CHAS. E. WHYARD, Asst. Vice-President 
THOS. C. MEEKS, Asst. Vice-President 
ALFRED E. PETERSON, Asst. Vice-President 


J. NIEMANN, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President 
WM. J. LOGAN, Asst. Vice-President 


FREDERICK A. THOMAS, Cashier 


WALTER B. NELSON, Asst. Cashier 
CHAS. B. CAMPBELL, Asst. Cashier 
WM. B. SMITH, Asst. Cashier 
WM. Ti. ALLEN, Asst. Cashier 


ELTON E. OGG, Manager Trust Dept. 


FRANK WOOLLEY, Asst. Cashier 

HERBERT RENVILLE, Asst. Cashier 
ARCHIBALD G. KING, Asst. Cashier 
FREDERICK PD. IVES, Asst. Cashier 


